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Vanderbilt - direct 


A Well, I am sure that some people feel more strongly 
about that than others and some people don't feel that way. 

Q There is a difference. 

A But I think the majority of people — let me 
qualify this. This desire for distance racing is more for 
the public than it is for the horses. 

0 You don't think that there are some horsemen that 
prefer longer distances? 

A Well, sure there ar<B;Some. 

Q They would not be interested in the location of 

the stand; they would be interested in the way their horses 
would perform, is that so? 

A I don't know. 

Q Would you expect that the horsemen*would be 
influenced by that? 

THE COURT: Suppose a horseman had a horse that 
ran a mile and a half better than any other distance, he would 
want all races to run a mile and a half? 

THE WITNESS: Absolutely. But this is based on the 
man who has the horse rather than any other philosophy. 

THE COURT: Right. 

Q To be more specific, do you remember testifying in 
a case in the Supreme Court, in which the HBPA vas the 
plaintiff and the NYRA the defendant? 
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THE COURT: Which Supreme Court is this? 

MR. MOSS: New York County. 

A few months ago? 

Yes. 

Do you remember at that time any discussion — 

MR. HYDE: Which page? 

MR. MOSS: I beg your pardon. I am going to start 
in a minute at 357. 

Q - a discussion in which I called your attention 
to Mr. Morris' testimony? 

A I don't recall it just from that. Do you want to 

refresh me on what it was? 

0 Let me ask you whether these questions and these 
j answers refresh your recollection. 

Question: Now I want to come back, you know, to 
Mr. John Morris. 

"Answer: Yes, sure." 


MR. 

HYDE: 

What page? 

MR. 

MOSS: 

357. 

MR. 

HYDE: 

All right. 


Q "Question: Assuming that he testified in this 
case, his examination is in evidence instead by stipulation, 
1 want to ask you whether you agree with this." 

I asked him a question. 
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2 

"'Do you .link it would be to the advantage of 


.3 

people who own stake horses to have more grass races? 


4 

"'Answer: Again, that depends on the horse' — 


5 

"Ajiswer: .Sorry., Who is this — 


6 

"Question: 'Answer: Again that depends on the 


7 

horses. You have horses for courses and courses for horses. 

1 


8. 

rf you have good grass horses in your stable you want to race 


9 

on grass. If you have horses that don't ,run well on grass. 


in 

then you want dirt races. That's human nature.'" 


n 

Question to you, not to Mr. 1 orris now: 


\ 

12 

"Question: Do you agr. „ with that statement of 


1.3 

the reasons why a horseman would want to have grass races or 


14 

dirt races?" 


15 

And there was an objection which was overruled. 


16 

"Answer: I am sorry, I must be dense. You mean 


17 

I do I agree if you have grass horses you'd like to have a lot 


18 

| of orass races? 


19 

"Question: You'd be more inclined to favor nore 


20 

grass races, and if your horses were better on dirt you’d 


21 

be more inclined to want more dirt races. Let me ask you — 

1 


22 

1 before the objection -- that's human nature. 


23 

"Answer: Yes." 


l 24 

Is that so? Did you make those answers? 


25 

A Yes. 
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2 

Q That would not only apply to grass and dirt, that 

1 


:i 

would apply to whether or not you had a distance horse or a 


i 4 

sprint horse as well, would it not? 


5 

A Yes. 


6 

0 I think you nodded your head. 


7 

A Yes. 


8 

Q The Racing Secretary customarily presents a program 


9 

to the board of trustees every year, is that correct? 


10 i 

A The Racing Secretary presents the proposed stake 


11 i 

| 

schedule to the board of trustees. 

i / 

12 

Q Right. I was coming to that. You anticipated me. 

t 

13 

A Riqht. 


14 

0 What happens to the overnight schedule? 


15 

A The overnight schedule is made up from generally 


16 

in two weekly periods as the season progresses. 


17 

Q And the board of trustees does not concern itself 


| 

18 

with that? 


19 

A No. It does not see that in advance or anything 


20 j 

like that. 


21 

Q Right. And the amount of money that goes to 


22 

overnights is the amount that is left over after the stake 


25 

schedule is approved, is that correct? 


21 

A That's correct. 


25 

0 Among the things discussed when the stake schedule 
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•) 

" 

is beinq 

prepared, do you normally include the amount of the 

3 

purses to 

be assigned to them? 

■1 

A 

Yes. 

* 

Q 

Do you include a discussion normally about the 

6 

distances 

of some of them? 

7 

A 

# 

Yes. 

8 

Q 

And do you include a discussion as to whether some 

9 

of them should be run on grass or dirt? 

10 

A 

Yes. 

11 

0 

In 1971, I think it was — correct me on the date 

12 

if I am wrong — did you have a discussion — let me withdraw 

13 

that for 

a moment. 

14 


Is the racing at Saratoga different from the racing 

i 

IS 

at Belmont and Aqueduct? 

16 

A 

| 

Is it different? 

17 

; Q 

Yes. A different sort of meet? 

18 

1 A 

No. 

19 

! Q 

Let me be more specific: Are the people who are 

20 

there different from the horsemen customarily competing at 

21 

Belmont,at Aqueduct? 

22 

A 

No. In great measure they are the same. 

• 

23 

Q 

Do you disagree with a statement that they come 

21 

from all 

over the country for the Saratoga meet and that there 

2.5 

1 are more 

Jockey Club members racing at Saratoga than any other 
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meeting in the United States? 

A No, I think there are probably more Jockey Club 
members show up at one time or another there during August. 

Q You van horsemen free of charge between Belmont 
and Aqueduct, do you not, when you are racing in New York? 

A Yes. 

Q In other words, they can be stabled at either track 

and you van them to the other in order to race? 

Yes. 

And that is at no charge to the horsemen, is that 

I 

f 

I think that's right. 

Do you do that for a horseman who wants to race at 
do you pay any of their expenses to^go up there? 

NO. 

Did there come a time in 1971 when you had a 
conversation with Mr. Trotter about extra stalls at Saratoga 
for Mr. Phipps? 

A Yes. 

Q Would you tell us about that situation, please. 

A As I recall it, Mr. Phipps either came to me himself 
I or somebody told me that he had not gotten as many stalls as 
!j he had asked for. 

I 

THE COURT: Mr. Phipps was the President? 


A 

! Q 

right? 

A 

Q 

Saratoga, 

A 

II 

Q 
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2 THE WITNESS: Mr. Phipps was the Chairman of the 

3 Jockey Club. And I went to the stall committee, which we then 

4 had, and found that Mr. Phipps' trainer had applied for a 

5 certain number of stalls, he had been allocated a number of 

6 stalls that he had asked for, and then Mr. Phipps had decided 

7 he wanted more stalls. At that time, however, the other 

H stalls had been given out and Mr. Phipps did not, and quite 

9 rightly, get the additional stalls. 

10 Q You reported that to Mr. Phipps, is that right? 

11 ■ A I believe so. 

| 

12 0 That Mr. Trotter had said in effect, "I have no 

13 other stalls to give him, I cannot give him any more stalls at 

14 Saratoga"? 

15 A Yes, I think so. 

10 0 Mr. Phipps, in addition to being a member of the 

17 Jockey Club, Chairman of the Board, I think you said, of the 

18 Jockey Club, is a member of the board of trustees of the New 

19 York Racing Association? 

20 A Yes. 

2! Q Vlas it a few months after this incident that 

22 Mr. Trotter was replaced and let go as Racing Secretary? 

23 A Yes. 

21 Q Was that discussed at a meeting of the board of 

25 trustees? 

I 
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0 

THE COURT: Which? 


3 

Q I beg your pardon, board of trustees of the New 


; 4 

York Racing Association. 


5 

THE COURT: What was discussed? The fact that it 


fi 

was two months later or the fact he was being discharged or 


7 

v/hat? 


1 H 

0 The fact he was being discharged, changed. 


9 

A I believe what happened is that the board appointed 

1 

in 

his successor. Mr. Trotter finished the year out, which he 


H 

had — whatever the year was, '71 or '72 -- but that when the 


I 12 

application for -- when we made up the list of the new 


13 

officials, at that time he was replaced. 


.4 

THE COURT: Technically he was not discharged. 


15 

his term just ran out? 


If. 

THE WITNESS: Technically he wasn't discharged. 


17 

THE COURT: But as a practical matter he anticipated 


18 

he would have been and as a practical matter he was 


19 

discharged? 

♦ 


20 

THE WITNESS: That is right. 



Q That is, at a meeting of the board it was determined 


22 

that the following year Mr. Trotter would no longer be with 


23 

you, and that Mr. Noe would come in. 


24 

A Yes. 


2T> 

0 Is that correct? 
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A That is correct. 

Q And that meeting took place in November, did it, 
of 1971? 

A I don't know if it was November or December. It 

would have been late in the fall. 

Q Was Mr. Phipps present and voting at that meeting 
about the replacement of Mr. Trotter? 

A I don't know. I assume he was. The minutes would 

show. He very likely was. 

Q Neither Mr. Phipps nor any other trustee was ever 
disqualified from voting on a subject like that, is that * 

% 

right? 

A No. 

Q So that if he were present at that-meeting he would 

have voted, is that correct? 

A That's correct. 

THE COURT: Did he participate in the meeting, take 

any position with respect to Mr. Trotter as far as you 
remember? 

THE WITNESS: As I recall, it was a unanimous 
decision that Mr. Noe come in. 

THE COURT: On whose recommendation? 

THE WITNESS: Mine. 

Q I am sorry, but I did not hear that last answer. 
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1 

2 A 

On my recommendation the board voted for it. 


3 0 

Was it unanimous? 


1 

f 4 ! A 

I believe, yes. 


3 Q 

So that Mr. Phipps would have voted for it too? 


6 A 

Yes. 


7 

1 

MR. MOSS: I have no other questions, your Honor. 


8 j CROSS-EXAMINATION 


■> BY MR. HYDE: 


I 0 

Mr. Vanderbilt, do you presently race horses? 


11 A 

Yes. 

'2 Q 

How many race horses do you presently have? 

1 

i 

13 A 

I have about 25, between 25 and 30, of which about 


U 20 are at 

H 

Belmont now. 


15 | Q 

Where are the remainder? 


16 A 

The remainder are at my farm in Maryland. 


17 Q 

! 

Do you customarily race horses in states other than 


in New York? 



19 A 

I do. 


20 

Could you tell us where you race horses in addition 


21 to New York. 


22 A 

! 

I race Maryland, I ran a horse in Chicago two weeks 


23 | ago, in Pennsylvania, New Jersey, Florida last winter. 


24 California 

the winter before. Pretty much all around. 


25 0 

Delaware too? 
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2 

A Delaware. 


3 

Q And you ship your horses to these other states? 


4 

A Yes. 


5 

Q To compete in races there? 


6 

A I do. 

• 


7 

1 

THE COURT: By van? 


8 

THE WITNESS: By van or by plane, depending on the 


9 

distance. 

i 


10 

Q Do you race your horses on occasion at these other 


11 

tracks when the New York Racing Association is conducting a 

12 

neeting here in New York? 


13 

A Yes. 


14 

0 Mr. Vanderbilt, could you tell us of your present 


15 

stable what kind of races your horses are entered in. 


IB 

A Well, they vary, everything from stakes down to 


17 

claiming races, really. I have had for me a good year. I 


18 

have had to send all my 2-year-olds back horn-, none ot them 


19 

have produced yet. But basically, oh, I don't know, I have 


20 

got, I guess, four or five horses that are of stakes quality. 


21 

four or five are grass horses, the rest are dirt. I don't 


22 

know, what more can I tel! you? 


23 

Q Well, are some of your horses distance horses? 

• 

24 

A Yes, some are distance horses, primarily the grass 


25 

horses. 
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And the other horses? 

The other horses are sprinters, right. 

I think you said some of your horses are of stake 
caliber. I take it that means that the remaining horses are 

A The remaining horses are not or have not yet 
convinced me that they are. 

0 So they are entered in overnight races? 

A They are in overnight races, maiden races and 
claiming races. 

Q Would you say that your stable is more or less 
typical of members of the Jockey Club or trustees of the New 
York Racing Association? 

A I don't think there is a typical stable. They are 
so different. Even among your Jockey Club members you have 
got stables like Dreyfus, who has a very large stable of 
horses of all kinds, and you have John Morris, who has four 
or five horses. And you have a number of members of the 
Jockey Club who don't race at all, have breeding stock. I 
don’t know what the typical stable is. 

Q Are you aware of any stable or Jockey Club owner 
who has, for example, nothing but stake horses? 

A I am not aware of anybody who has nothing but 
stake horses. 

0 Are you aware of any Jockey Club member who has 
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nothing but distance horses? 

A No, I am not. I don't know about John Morris. 
Somebody who has a four-horse stable, they may be all 
distance or all sprint, but anybody who has more than ten or 
a dozen horses has got horses of all kinds. 

Q And that would be true of horses that race best on 
the turf and horses that race best on the dirt? 


9 


10 

11 

12 


13 


14 


15 


16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A Yes. 

Q In other words, if there is a typical stable, it 
consists of all kinds of horses? 

A That is correct. 

MR. MOSS: I object to that question and move to 
strike the answer. The testimony has been that there is no 
such thing as a typical stable, followed by if there is a 
typical stable, basing a question on it. 

THE COURT: Race horses being sui generis, I will 
allow the question. 

Q Mr. Vanderbilt, have any of your horses ever been 
disqualified by the stewards of the New York Racing 
Association? 

A Yes. 

Q Can you tell us how often that has happened. 

No. But it has happened, and more than just a 
couple of times. 
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2 

o It is rot an isolated event? 


3 

A No, it is not. 


- 4 

THE COURT: I take it that does not make you happy 

11 


5 

when it happens? 


fi 

THE WITNESS: No, it adds little to my ley. 


7 

0 Have you ever objected to a steward’s reappointment 


8 

i in the succeeding year because he disqualified a horse of 


9 

! yours? 

1 


10 

A Oh, no. 


11 

THE COURT: Have you ever heard an objection on 


12 

that ground by any trustee? 

f 

i 

! 

13 

THE WITNESS: No. 


14 

0 Incidentally, in this meeting where Mr. Noe was 


15 

appointed to serve in lieu of Mr. Trotter, was there any 


16 

discussion whatever with respect to any action by Mr. Trotter 


17 | 

1 

taken by him with respect to a particular trustee or trustees 


IH 

as a whole? 


19 

J 

1 

A No. 


20 j 

J* 

* 1 1 

Q Or Jockey Club member? 


1 

21 

j 

A No. 


22 i 1 

Q When it comes to the vanning of horses, I think you 


23 1 

11 

testified that the New York Racing Association vans horses 


24 | 

l| 

back and forth between Aqueduct and Lelmont without charge. 


*25 

Can you tell us why that is. 
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2 

A Well, there are not enough stalls at either track 

3 

to take care of all the horses and the people who want the . 

4 

And while you are racing at the downstate tracks, when we are 

5 

racing at Belmont we van the horses over from Aqueduct to 

6 

compete in the races there, and vice versa. Saratoga, on the 

7 

other hand — the horses that race are stabled there, and once 

8 

they are there, there is no day-to-day vanning problem. 

9 

THE COURT: You mean it would be impractical to van 

>0 

them from Aqueduct to there and vice versa? 

j 

11 

THE WITNESS: It would. 

12 

Q Is this practice of vanning horses between Aqueduct 

13 

and Belmont free of charge applicable to all horsemen whether 

H 

they be members of the Jockey Club or trustees of the NYRA or 

15 

not? 

16 

A Yes. 

17 

Q On the other hand, is the requirement that they pay 

18 

their own way the same reqardless of who they are? 

19 | 

A Yes. 

20 

0 And if a horseman decides to race a horse in New 

21 

1 

Jersey or Maryland, does he have to pay his own expense in 

22 

going down there? 

23 

A Yes. 

24 

Q Mr. Vanderbilt, are there presently members of the 

25 i 

board of trustees of the New York Racing Association who are 

II 
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not members of the Jockey Club? 

A Yes. 

Q Could you tell us who they are, how many there are 

A I believe there are five. There is Robert Milano, 

Mr. Yunich, Ellinghaus, Waite. One other. 

i 

0 Mr. Pfeiffer? 

A Mr. Pfeiffer. 

Q Do these gentlemen race horses? 

I 

A No, they do net. These persons have no background 

j in racing. 


THE COURT: What is their interest in being trustees? 
THE WITNESS: I guess it’s a kind of a public¬ 
spiritedness. We went to tnem because we felt that we needed 
outside business acumen in our problems that we could not get 
just from within those people who were racing horses, and they 

jl 

have been very helpful. 

I 

MR. HYDE: I have no further questions, 
j REDIRECT EXAMINATION 
j BY MR. MOSS: 

You first began to have some difficulties with the 
j' p BPA in 1969, did you not, or was there — 

MR. HYDE: Your Honor, I object to the question on 

the ground that it goes beyond the scope of the cross- 

I 

examination. Here we are going into a whole new area. 
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MR. MOSS: No, no, I am going to attack the very 
point he made. 

THE COURT: I will allow it. 

Q In 1969 there was a stoppage of racing? 

A In 1969 there was a stoppage of racing? Yes. 

Q At Aqueduct. Yes. And after that there was a 

lawsuit by the Attorney General in which the NYRA joined as 
amicus curiae against the HBPA? 

A Yes. 

Q All of these new appointments to the board of 


non-Jockey Club members started after the disputes between the 
HBPA and the litigation between the HBPA and the NYRA, is that 
correct? 

A They started after 1969, yes. 

Q Yes. All of this new'membership? 

A It started just in the last, since I have been 

i Chairman, which is in the last two and a half years. 

THE COURT: When did you become Chairman? 

THE WITNESS: I became Chairman, that is my fourth 
year. ^ 

THE COURT: So that is 1970? 

THE WITNESS: ’71 was my — yes. I was appointed 
Chairman in, I think it was, December of '70. 

THE COURT: December of '70. 
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THE WITNESS: Yes. 

THE COURT: So these new trustees — 

THE WITNESS: These new trustees have come in in the 
last two years. 

THE COURT: After '71? 

THE WITNESS: Yes. 

THE COURT: And this is your idea? 

THE WITNESS: To some extent, yes. 

Q Do you think that any of the criticism of the NYRA 
made in these lawsuits had anything to do with that difference? 
A Oh, it's possible. I don't think it was a 

I 

deciding factor. 

|i 

Q With respect to vanning, you say that if somebody 

| 

goes from New York to another state he pays his own expenses. 

Is that correct? 

A That is correct. Or at least I will say we do not 

I 

pay it, NYRA doesn't pay it. Maybe the other state nays it. 

Q But the tracks in the other states are not NYRA 
tracks, are they? 

A No. 

Q So that a man in that case is not going from one 

NYRA track to another? 

A No. 

Q You testified with respect to vanning from Aqueduct 

I 

I 

i 


l 
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to Belmont you did it equally for members and nonmembers both? 
A Yes. 

Q And that with respect to not vanning between Mew 

j York and Saratoga you did it equally between members and 
nonmembers both? 

A Yes. 

Q Mow I put to you a quotation from Emile Zola, who 

said that the laws of France were very just, they permitted 


the poor and the rich equally to sleep under the bridges at 
night. 

THE COURT: They didn't permit. You said 

I 

"permitted." 

MR. MOSS: The laws of France permitted the poor 
| and rich equally to sleep under the bridges at night. 

THE COURT: No. They prohibit. Zola said they 

prohibited. 

MR. MOSS: I think "allowed." 


Q In any event, take the quotation either way, do you 

I 

think that is the philosophy behind the equality of vanning 
which you just described on cioss-examination? 

THE COURT: Excluded. 

Q You said that this year you had to send all of your 
2-year-olds back home because they did not develop. 

A No, because they bucked their shins, and so I sent 


I 


i 
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1 

2 

them home 

and will bring them back later. 



3 

0 

Where did you send them home from? 



4 

A 

From Belmont. 



5 

0 

You had had them at Belmont? 



6 

A 

Right. 



i 


For how long? 



8 

A 

Oh, varying periods of time. 



9 

Q 

About? 



j 

10 

A 

A month, two months. 



11 

Q 

And had they raced in that period of time? 



12 

A 

Three months. I beg your pardon? 


• 

13 

0 

Had they raced during that period of time? 


• 

14 

A 

Rome did, a couple of them did. 



15 

Q 

And some did not. 



16 

A 

Some not. 



17 

0 

So during that period of time some of your horses 



18 

were stabled at Belmont for a month or possibly two months who 



19 

did not race during that period of time at all, is that 


• 

20 

correct? 




21 

A 

That's correct. 



22 

0 

Is that correct? 



j 23 

' 

A 

That's correct. 



1 

24 ! 


MR. MOSS: Your Honor, I just forgot to raise 


T 

25 ! 

something 

on my original examination, which I would like to go 
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into now, if you please. 

THE COURT: Yes. 

Q Did there come a time when you had some dealings 

i 

with the Jockeys Guild with respect to an increase in the 
; jockeys' fees? 

i 

A You are speaking of me, meaninq the NYRA? 

0 Yes. 

A Yes. 

I 

THE COURT: Were you personally involved in that? 

I 

THE WITNESS: I think I sat — no, I don't think I 

| 

| was. I was not Chairman then. 

Q Were you at any meeting? 

A I don't remember. I may have been at a couple of 

the discussions. I don't remember. 

Q Were you ever at a discussion at which the HBPA or 

|j 

a representative of the HBPA yas present, on that subject? 

A I think I was only at informal meetings. It seems 

1 

to me that there was some meeting that Narud was at, but 
' whether he was dealing formally for the HBPA or not I have 
no recollection. 

Il 

0 Narud. That was a name that was mentioned 
j yesterday. 

MR. MOSS: I have no other questions. 

THE COURT: Tell me, when you had your 2-year-olds 
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2 there, that were not racing — 

3 THE WITNESS: Yes, sir. 

4 | THK COURT: — is there a shortage of stalls that 

> prevents people from having horses there that want to race? 

tmf WITNESS: Well, everybody wants to race. In 

' 

7 other words, I bring my 2-year-olds up because they are 

* setting ready to race. I have trained then, as much as I can 

at the farm, I have to bring them to the track to go on and 
i" get them schooled out of the starting gate and so forth. In 
11 the course of doing that, they develop something called buck 

I 

! shins, which is a common complaint that young horses have. 
And it is not a serious thing but it stops a horse from 

< 

M training. You have to stop and give him a couple of months 
15 and gGt it: ° Ver ‘ So as the V do this, then I send them back 


1,1 to the farrn and bri up the ones, a couple of more from the 

17 farm that are ready to race. And this is a universal thing, 

is This just happens to horses. 

19 THF C0URT: Th e contention is made in this action 

20 that you are having horses there that were not racing for one 

21 reason or another, thereby preventing people who wanted to 

22 race from having horses there. 

23 THR WITNESS: But the horses that I have there, 

24 those people also will have horses there that aren't racing. 

2"’ T mean ' this is a -- something that cuts across all stables. 
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THE COURT: Is there any greater percentage or do 
you know is there any greater percentage of Jockey Club 
members who have horses there that are not racing than non- 
Jockey Club members? 

THE WITNESS: I wouldn't know, but I would doubt it. 
It is very much more economical for me, though I am a Jockey 
Club member, if a horse isn't ready to run, I don't want him 
at the race track, because he costs me $25 or $30 a day at the 

j 

race track and he costs me about $8 or $10 a day at the farm. 

Q It has been testified here that some of the more 

affluent horsemen are the ones who tend to have the most 
2-year-olds, because they breed them. Is that correct, a 
correct statement? 

A Let ire make sure I have got what you mean again. 

Q An affluent horseman and a horseman who does some 
breeding besides racing horses is more apt to have a 
substantial number of 2-year-olds to bring to the races than 
, others; is that correct? 

A Oh, I don't know, it might correct, it might be as 
a general rule, but I don't know. 

Q There are exceptions? 

A There are an awful lot of 2-year-olds that are not 

H 

raced by their breeders, but are bought in sales by people who 
|| are not breeders. 
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O That is right. Let me give you an example. 

Dreyfus. A breeder like that — you said Dreyfus had a large 
stable. 

A Yes. 

i 

0 And he has a fairly large breeding farm too? 

A Yes. 

Q He breeds his own horses to race, is that correct? 

A Yes. He also buys. 

Q Yes. But substantially he breeds his own race 

horses. 

A Yes. 

I 

Q Would a man like that come up with more 2-year-olds 

I 

at the track, as a rule, than an ordinary horseman who did 
not engage in that kind of a breeding operation? 

A Yes. 

Q You said that you brought your horses up because 
they needed some schooling at the track, starting gates and 
! stuff of that kind? 

A Yes. 

i 

0 Is that correct? 

- 

A Yes. 

Q Do you consider that a proper use of stalls, to 

school or train horses at the track? 

A Yes. It has to be done by all horses before they 
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I 

2 race. 

3 Q For a month or two? 

4 A Generally take about that long. Maybe not that. 

5 Some will be quicker, some will be longer. 

0 With respect to ordinary horsemen, is there not a 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


rule of thumb that you are not using your stall, you are not 
starting enough horses, I think Mr. Noe refers to it as 

' 

Dar ti- c i.P a tion, that you are not participating enough and you 
are not going to get these stalls unless you participate in 
| your use of them? 

I am sorry, 1 don't get what the question was. 

Q Isn't that a requirement of the track, that there 
; is either a criticism or a withdrawal of stalls from a trainer 
who does not use those stalls for horses who participate in 
; the racing program? 

A I think that if there was a stable that came in and 

took Uf a lot of stalls and did not run what was considered a 
sufficient number of horses, he would not get as many stalls 
in the future. 

0 And if he overdid it, he might not get any? 

A Possibly. 

MR. MOSS: I have no other questions. 

THF COURT: Why don't we take a short break. 

MR. HYDE: you have any other witnesses? 
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MR. MOSS: I thought we were going to have Phipps 
and Mr. Vanderbilt and Hoe today. In what order I will leave 
up to you, but those are the three I mentioned to you yesterday| 
evening when we left. 

0 

MR. HYDE: Mr. Phipps is on his way down now. He 
just put in a call. But I assumed that you were going to take 
the morning with Mr. Vanderbilt. 

MR. MOSS: I am finished with him now. As a matter 
of fact, I will say this to your Honor: When I estimated the 
time of this trial, and possibly when Mr. Hyde did too, we 
were guided by what happened at a previous one. I would say 
that examinations, possibly because there was a previous 
trial, have been substantially shorter than I anticipated, 
which is why we are not taking as much time with these 
witnesses. For instance, each of the witnesses we had 

yesterday — we disposed of three witnesses — took at least 

j| 

two full days to dispose of the last time. But if Mr. Phipps 
19 I and Mr. Noe are available today and then I have another 


20 

21 

22 

23 

24 

25 


witness I can put on, I think we will certainly use today and 


tomorrow. 


point? 


THE COURT: No witnesses available now at this 

MR. HYDE: That is correct, your Honor. 

THE COURT: Are you through with Mr. Vanderbilt? 


I 
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2 



MR. 

HYDE: 

Mr. Phipps will be down in perhaps 

3 

15 

or 20 

minutes. He 

is uptown. 

4 



THE 

COURT: 

He is on his way now? 

5 



MR. 

HYDE: 

Yes t 

6 



MR. 

MOSS: 

\ 

And I have a few questions of Mr. Noe. 

7 

Hr. 

i 

Noe 

will be a very short witness. 

8 



THE 

COURT: 

Mr. Noe is not here? 

9 

i 


MR. 

MOSS: 

Mr. Noe is not here. 

10 

i 


MR. 

HYDE: 

He is the Racinq Secretary. We will 

11 

qet 

him 

in now 

from Aqueduct. 

12 

1 


the 

COURT: 

Mr. Vanderbilt is through? 

13 



MR. 

MOSS: 

Yes. I have no other questions. 

14 



THE 

COURT: 

All right. 

15 



(Witness excused.) 

9 

16 



MR. 

HYDE: 

Do you have any other witness in the 

17 

1 

j courtroom? 



18 

| 


MR. 

MOSS: 

I hate to start one and then interrupt 

* 19 

1 him 

if - 

- 



20 

1 


THE 

COURT: 

Can you read some of your depositions 

21 

in? 





22 



MR. 

MOSS: 

Yes, I can do that. 

23 



THE 

COURT: 

Why don't we take a couple of minutes 

24 

recess. 



> 

25 



MR. 

MOSS: 

As a matter of fact, if your Honor 
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2 

please, with respect to Mr. Manes, I would suggest this: I 

3 

j consider that practically all of Mr. Hanes' deposition is 

4 

important enough for me to read. I know that your Honor has 

5 

expressed a view, which I happen to feel the same way about. 

6 

that just reading a thing like that is a difficult thing. I 

7 

could put it into evidence if there is no objection to that 

8 

and say, "Here it is," and make it part of the record for 

9 

j your Honor to read when he reads the record in this case. 

in 

Tun COURT: How long is it? 

ll 

MR. MOSS: It is not a very long one. Let me look, 

12 

1 

I will tell you the number of pages in just a minute. 

,, 

I offer this in evidence now. 

14 

THE COURT: I take it there is no objection? 

15 

1 

MR. HYDE: No objection. 

16 

(Plaintiffs' Exhibit 24 was received in evidence.) 

17 1 

MR. HYDE: Is that a signed and corrected copy? 

1H 

THE COURT: It is a conformed copy. 

19 

1 

MR. MOSS: It is all right with me to use whichever 

20 

one you want to use. 

2. I 

While we are waiting for that, your Honor, we used 

22 

Plaintiffs' Exhibits 22 and 23 for identification yesterday 

29 

on the examination of O'Brien. I would like to offer them in 

24 

evidence at this time. 

25 

THE COURT: Any objection to 22 and 23? 
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MR. MOSS: These were marked for identification 
yesterday but were not offered in evidence. 

MR. HYDE: No objection. 

THE COURT: Received. 

(Plaintiffs Exhibits 22 and 23 were received in 

evidence.) 

(Discussion off the record.) 

MR. HYDE: Your Honor, I have here a copy of the 
Hanes deposition which has been signed and corrected by the 
witness, various typographical errors in there. 

MR. MOSS: Only typographical errors? Because if 
there are any changes, I would like to set hem. 

MR. HYDE: To my knowledge, there are no changes 
of substance. I read it over the other day. -I believe there 
were typographical corrections. 

| 

(Recess) 

jO G D E N PHIPPS, called as a witness by the 

! 

plaintiffs, being first duly sworn, testified as follows 
I DIRECT EXAMINATION 

BY MR. MOSS: 

0 Mr. Phipps, are you a member of the board of 
trustees of the New York Racing Association? 

A I am. 

0 Are you a member of the board and Chairman of the 
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2 | Board of the Jockey Club? 


No. I am a member of the board but I am not 


•1 i: Chairman. 


5 0 Member of the board at the present time? 

i 

(> THE COURT: At one time you were Chairman? 

7 . THE WITNESS: I was Chairman, yes. I was Chairman 

q for ten years, stopping in January. 

Q i 

Q We re you associated with the Jockey Club at the 

in time that the New York Racing Association was formed? 


li I! 


12 


I was. 


1-1 Club? 


In what capacity were you associated with the Jockey 


I am sorry? 

In what capacity were you associated with the 


Ifi Jockey Club at that time? 

11 A I was Vice-Chairman of the Jockey Club. 

Q Did you have occasion to appoint a committee in 

! 

19 that capacity to look into the formation of a racing 

20 association? 


2' A That wasn’t exactly what that committee — I did 

— appoint a committee, but it wasn't ^o form a racing 
29 ; association; it was to look into what could be done for the 
2-1 benefit of racing, because the chairman of the commission 
2- who was then Ashley Cole felt that something should be done. 
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and he wanted to have it investigated, and he thought that 
in the absence of the chairman he asked me whether I would 
appoint a committee to look into it. And I did. 


Q While the committee was appointed to look into it, 
6 it eventually came up with a plan which included the 
‘ formation of the New York Racing Association? 

A That is correct. 

O When the New York Racing Association was formed, 
there were twenty trustees designated, were there not, twenty 
11 trustees of the New York Racing Association? 


A I don't really know the number. 

Q Rut a certain number? 

A A certain number, yes, there were some trustees. 


15 

16 
17 

la 

19 

20 
21 
22 

23 

24 

25 


Q Were those trustees all Jockey Club members? 

I 

I 

A They were. 

0 Up to the appointment of Mr. Dreyfus in approxi¬ 
mately 1968 or 1969 was a trustee ever appointed who was not 
a member of the Jockey Club? 


Club 


Mr. Dreyfus was the first nonmember of the Jockey 


And he a few months after did become a member of 


the Jockey Club as well, did he not? 


Yes. 


He was elected. Can you give us the reason for 
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THE COURT: For which? 

Q For the appointment of no trustees other than 
members of the Jockey Club? 

A Well, I would say that there was no rule that you 
had to be a member of the Jockey Club to be a trustee, but I 
think that they felt that they wanted the best trustees that 
they could get, and those who were interested in the better¬ 
ment of racing and the operation of the tracks were — the 
best place to look for those was in the membership of the 


Jockey Club. 


Does the Racing Secretary present a program to the 


board of trustees every year? 


Program is a very broad statement.' 

I was going to divide it later, but let me say 


this — stakes programs. 


If you mean does he present to the board of 


trustees the stakes schedule? 


Q Yes. 

S 


Is there a discussion about that stakes schedule? 


Among the trustees? 


Yes. 
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I think you once stated, did you not, that that 
discussion might go through a meeting or two? 

A I believe that I stated that it did not take up 
the whole of any one meeting, but it probably was discussed 
at, say, two meetings, near the end of the year, and it might 
also be revised for the second half of the year. 

Q What did those revisions usually consist of? 

A What would be the added money, the success of that 
race over the last few years, whether it should be a change, 
whether it should ^e run on the grass or on the dirt, whether 

' 

it should be lengthened, whether it should be a handicap or 
whether it should be an allowance stake, or any. 

0 That sort of thing? 

A Yes. 

THE COURT: What is an allowance stake? 

THE WITNESS: Well, an allowance stake would be if 

a horse had won so much money he would carry so much weight, 
and if he's won more, he would carry more weight. 

Q But, in addition to the allowance, the Racing 
Secretary as the handicapper also has a certain discretion 
with respect to weights, does he not? 

A Well, as far as an allowance race, once it is 
written, which would be early in the year, that would stay as 
written. In the question of a handicap, of course, the Racing 
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Secretary is very often the handicapper also, and he assigns 
the weights that the horse has to carry. 

0 In his discretion, in his best judgment. 

A Yes. In his best judgment. 

9 v.hat is the difference between a race run on the 
grass and a race run on dirt? 

A The type of surface. 

Q Are there some horses who race better on grass than 
dirt and vice versa? 

A Yes. 

in other words, some horses would do better on 
grass and others on dirt? 

A That is correct. 

with respect to what you describe as the length of 
a race, the distance of a race, is it also true that some 
horses do better at longer distance than other horses? 

A That is right. 

Q At any given time during these discussions, did 
members of the board of trustees have horses that could be 

affected by the length of races or by whether they were run 
on grass or dirt? 

A That would be true, but they would not necessarily 

know if they were going to be having — when the discussion 
was taking place, which would be, let's say, December, let’s 
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take it, for the program for the next year, they wouldn't 

i 

know exactly what kind of horses they would be having in a 
certain month. 

Q Unless they already had the horses. 

A The horses are fairly brittle, you know. They 
don't always — 

Q But assuming — 

A They sometimes get lame. I don't think you could 

say that you are going to run a horse in December for the 
first of August. 

Q But barring an accident such as a horse going lame j 
and so on, you might have some idea of the horses that would 
be available to you? 

A Well, I suppose you could, but it is — you make 
me sound as if — 

Q No, it is subject to accident, I understand that. 

A Yes. 

Q But you do have horses in your stable that either 

like or don't like distances or that either like or don't 

i * 

I like grass; is that true? 

A That would be true. 

MR. MOSS: I have no other questions, if your Honor 

I 

please. 

i 

CROSS-EXAMINATION 
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262 


4 

5 

6 

7 

8 

9 

10 
11 
12 
l.t 

14 

15 


Q Mr. Phipps, I would like to ask you a little more 
about Mr. Ashley Cole's request of the Jockey Club in 1953. 
Could you tell us what Mr. Cole said in substance on that 

| 

occasion and where that meeting was held and how it came 

9 

about. 

A It was held at the Jockey Club dinner, which was 

in Saratoga, and he quite often spoke at the dinner. And that 
was the form of his address there, that he felt that New York 
racing was facing hard times due to the fact that perhaps we 

it 

had too many race tracks that were owned by separate ownership 
corporations and that it was hard for them to put up the 
purses, because they didn't have the earnings, and what could 
we suggest. 


lfi 

17 

18 

19 

20 
21 
22 

23 

24 

25 


0 What was the physical state of the tracks in New 

i 1 

York at that time? 

i 

A They needed a lot of renovating. In fact, Belmont 

Park a few years afterwards was declared unsafe. They found 
I don't know how much water in the roof, tons of water, that 
made it dangerous. 

THE COURT: So the whole thing could come down? 

THE WITNESS: That was true, when Mr. Cole was 
talking he did not know that. 

Q And I believe that Belmont Park was at that time in 


* 
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1953 the newest of all the New York race tracks, was it not? 

A I would think it probably was, yes. 

Q And it was built, if I recall, around 1903? 

A Yes. 

Q Pursuant to this address that Commissioner Cole 
gave, what did you do? 

A I asked three people to form a committee and to 
look into it, and they did a lot of work on it. They were 
Christopher Chenery, Harry Guggenheim, and John W. Hanes. 

Q Incidentally, Mr. Frank Ba3il testified here 

yesterday. Do you recall what he did in connection with 
plan? 

A He was workinq for Mr. Chenery at that time, and 
I don't know how much he did. What T was hea-rino more from 
were the three members. Rut T am sure that M r . rhenerv called 

on him for help because he relied on him. 

a 

0 After this committee met, for how loner d n you 
recall their meetings and consideration went on? 

A I would think it was at least a year. 

O Did they then — 

A Then had to get control of the stock, buy the stock 
of all of the existing race tracks, and they also got a bill 
throuqh the legislature. 

Q But before they did that they came up with a report 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


or a plan for consideration, did they not? 

A That’s right. 

Q Was that plan, to your knowledge, discussed with 
the New York Racing Commission? 

A Oh, I am sure, yes. 

0 Was legislation thereafter introduced in the New 

York, legislature? 

A That is correct. 

Q Was that legislation supported by the racing 

commission? 

A Yes. 

0 Pursuant to that legislation that was enacted, the 

lew York Racing Association was incorporated, was it not? 


A 

Q 

A 


That is right. 

And it functions to this day under that legislation? 
That is correct. 

MR. HYDE: I have no further questions. 

MR. MOSS: Have you introduced the charter at this 
time of the association? 

MR. HYDE: I am sorry, we will have to dig it out 

of the box. 

I 

MR. MOSS: We can dig it out later. I don’t need 

‘ 

it in connection with this. 

THE COURT: Is this the gentleman from whom it has 
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2 

been testified that he did not get a horse stable when he 

3 

wanted it? 

4 

MR. MOSS: I thought we had what we needed on that. 

5 

If Mr. Hyde does not want — 

6 

THE COURT: I would be interested in his views on 

7 

what happened. 

8 

MR. MOSS: If you want them, your Honor. T don't 

9 

intend to question him on it. 

10 

THE COURT: What was the name of the 

11 

i 

MR. MOSS: Tommy Trotter. 

12 

THE COURT: Trotter. There has been testimony 

13 

here that — what was the year this happened in? 

14 

MR. MOSS: 1971. 

15 

• 

THE COURT: 1971. — in 1971 at Saratoga you were 

16 

unable to get some horses in. 

17 

THE WITNESS: I have been questioned on this, and 

18 

I was asked if I had spoken to Mr. Vanderbilt, who I think 

19 

l 

was then the head. President, of the NYRA, asked him for 

20 

stalls. I said I never had asked Mr. Vanderbilt for stalls. 

21 

I didn't recall any conversation between us on that.* He said 


that I had mentioned the fact that we didn't have stalls. 

23 

I could have mentioned it. But that is my trainer's job, to 

24 

get the stalls, and he does it with the people who would 

25 

probably be -- Trotter, I think, was head of that committee 
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.it that time. I would know that Mr. Vanderbilt would never 
<?et into that matter, and I am not going to get into the 
natter of the stalls either. So if my memory is faulty, I 
! '-ould have perhaps said that, but it was of no importance and 
made no impression on me. 

THE COURT: Mr. Vanderbilt 3aid that you mentioned 
zo him the fact that you were unable to get some horse or 
lorses in that you wanted in — I think it was Saratoga. 

MR. MOSS: Saratoga. 

THE COURT: Saratoga. 

THE WITNESS: That would -- if I said — I don't 
recall it. But if I did say it, I could have said that my 
trainer wanted to get — not a horse, probably more stalls 
for horses. But I certainly did not pursue it with him and 
I wasn't really taking it up with him. 

THE COURT: Subsequently Mr. Trotter was relieved 
if his duties. The form it took was that another man was 
i appointed in his place. 

THE WITNESS: I think he resigned, offered his 
resignation, but Mr. Vanderbilt would know that better because 
le didn't resign to me obviously. 

THE COURT: I gather he may have resigned on the 
basis of "You can't fire me, I quit." But there was a 
|| decision to replace him? 
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2 

THE WITNESS: That is correct. 

3 

THE COURT: Were you there at the meeting? 

f 4 

THE WITNESS: I was at the meeting, yes. 

5 

THE COURT: Do you remember taking part in that 

6 

j discussion? 

7 

THE WITNESS: I don't remember, no. 

8 

THE COURT: I assume if you were there you voted 

9 

for Mr. Vanderbilt's proposal because he said it was unanimous. 

10 

THE WITNESS: Yes. 

11 

THE COURT: In voting for that proposal, were you 

12 

in any way affected as far as you can remember about your not 

13 

netting stalls? 

14 

THE WITNESS: I don't remember the question of the 

15 

stalls. 

16 

REDIRECT EXAMINATION 

17 

BY MR. MOSS: 

18 

Q If you don't remember it now, might you have 

1 19 

remembered it then? 

20 

A What was that? 

21 

Q Might you have remembered at that time that you 

22 

had asked for stalls? 

23 

A I have never asked for stalls. 

24 

Q Your trainer. 

25 

A Well, my trainer has to ask for stalls for every 
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meeting that he is going to have horses at. 

Q Do you know in any more detail than you have given 
us the transaction which Mr. Vanderbilt described for us? 

No. I actually don't remember it at all. I was 
trying to see where I could have made a mistake, and that is 
all I can add to it. 

Q Do you quarrel with Mr. Vanderbilt's version of it 


9 ! in any way? 


10 

11 

12 

13 

14 

15 

16 

17 i 

18 I 

19 j 

20 | 

21 ; 

22 

II 

23 

2A 

25 


A 

Q 

A 


Well, I don't recall it. 
Yes. 

So I mean — 


THE COURT: You assume he is not talking out of his 


imagination? 

THE WITNESS: That's right, that's.right. 

MR. MOSS: I have no other questions. 

MR. HYDE: No questions. 

THE COURT: You may step down. 

THE WITNESS: Thank you. 

(Witness excused.) 

MR. MOSS: Can I ask when you expect Mr. Noe? 

MR. HYDE: He is on his way down here, but we took 
the liberty of asking him to meet us at lunch at 1 o'clock, 
thinking again that Mr. Phipps' testimony would take a little 
longer than we have taken. 
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THE COURT: We can recess until 2 o'clock. You 
have nothing to do for the next five minutes? 

MR. MOSS: No. I have another witness after Mr. Noe 

I 

who probably we will finish with this afternoon. 

! 

MR. HYDE: May we ask who that witness is. 

MR. MOSS: Jack Lawrence. 

THE COURT: We will recess until 2 o’clock. 

(Luncheon recess.) 


| 
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AFTERNOON SESSION 


MR. MOSS: Mr. Noe, please. 


4 KENNETH 


NOE, JR., called as a witness by the 


plaintiffs, being first duly sworn, testified as follows: 


6 DIRECT EXAMINATION 


BY MR. MOSS: 


Mr. Noe, you are presently Racing Secretary for the 


!j New York Racing Association? 


Yes, sir. 


How long have you been? 


1972 . 


13 MR. MOSS: Your Honor, Mr. Noe and I have dore this 

before, so I don't even have to finish my questions, you see. 

15 Q Before that had you been engaged in racing 

16 activities, Mr. Noe? 

1" A Yes, sir. 

1H q For how long? Will you give us a description of 

19 your career as a Racing Secretary and other positions which 

20 you held. 


21 


Well, I went to work as a clerk in an office in 


22 1954 in Atlantic City, and since then I have worked in most 

23 i every capacity as a racing official. 

24 the COURT: What happened in Atlantic City, what 


25 office were you in? 
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i 

THE WITNESS: That was the racing department, sir 
I have been Racing Secretary, steward, patrol judge, placing 
judge, paddock judge, director of racing for the State of 
Florida as supervisor of racing. 

THE COURT: Was that a state office in Florida? 
THE WITNESS: Yes, sir. 

THE COURT: Were you active as a Racing Secretary 

in Florida? 


THE WITNESS: Yes, sir. 

At Hialeah? 

Yes, sir. 

Is that a fairly large track as tracks go? 

We feel it is one of the major race tracks. 
Subsequent to that, before coming to New York, 
were you Racing Secretary in New Jersey? 

A Garden State Park, yes, sir. 

Q Garden State. 


Q 

A 

Q 

A 

Q 


this one? 


THE COURT: What job did you have when you took 


THE WITNESS: I was Racing Secretary at Hialeah 


and Garden State at that particular time. 

THE COURT: And they don't coincide? 

THE WITNESS: No, sir. 

0 Does the quality of racing differ in different 
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2 sections of the country, Mr. Noe? 

3 A Yes, sir. 

4 0 Are there certain places which are known in 

5 | different areas to have a high quality of racing for that 

I 

•> , area or perhaps for the United States? 

7 A Yes, sir. 

Q Would you name some of them, please. 

A Well, New York, Florida, New Jersey, California, 

10 j I would say would be considered the four or five major states. 


11 THE COURT: How about Kentucky? 

12 the WITNESS: Well, your Honor, outside of the day 

53 before the Derby and the Derby, it's fairly minor league. 

11 ; 0 Would you describe New York as being one of the 

15 j high quality racing oases? 

10 A Yes, sir. 

I 

17 0 And have y >u expressed opinion that New York is 

in the best in the country? 

A Well, I would like to think so, yes, sir. 

I 

20 Q You think so, in your opinion? 

21 A I do, yes, sir. 

Q By the best, I mean, of course, better than any 

23 !| other racing area. 

24 | A Yes, sir. I am prejudiced. 

Q It is to a certain extent a sui generis area, would 
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2 I you say? 


Noe - direct 


3 A Pardon me? 

4 *Q Would you say it is an area which is separate and 

5 distinct, different from other areas? 

6 j A In what respect? 

7 Q In the quality of its racing, for example. 

6 A Well, in the wintertime at Hialeah when they had 

the middle dates, what we call the middle dates, middle of 

, 

10 |j January till the first of March, and Santa Anita, which 

11 starts in December, the latter part of December, and runs 

I 

| 

12 | until April, they have quality. I would say they have quality 

13 meeting, comparably. 

14 Q But on a year-round basis, would you say that New 

15 j York is a particularly high quality area on its own? 

|! 

16 | A On a 260 days, yes, sir. 

17 j o. It is unique in that respect? 

18 jj A Yes, sir. 

19 j THE COURT: In other words, I gather you are saying 

20 they have qood races elsewhere but nowhere else is there the 

I 

21 I quantity of good races? 

22 THE WITNESS: Well, at a particular given part of 

23 a year, such as, as I say, 40 days at Hialeah in the winter- 

24 time, where the horses are available, and at Santa Anita in 

25 the wintertime, where the horses are available, I would say 
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2 they have quality racing such as they have in New York. 

3 Q But just for those periods. 

4 A Yes, sir. 

5 j q But, if I may repeat: New York is a distinct area 

on its own for year-around quality racing, is that correct? 

A Yes, sir. 

THE COURT: I assume the one day of the Derby they 
have quality races in Kentucky? 

10 THE WITNESS: Yes, sir. 

11 q When you came to New York and looked over the 

'2 racing programs, did you decide at any point that there were 
13 too many 2-year-old races at Saratoga? 

11 A Yes, sir. 

I 

15 q Is that your opinion, that up to the time you came 

| 

16 there, there were too many 2-year-old races there? 

17 A well, to be honest with you, Mr. Moss, I never paid 

18 too much attention until I got to look at it when I got the 

19 position. 

20 Q And when you took the position, you came to the 

21 | conclusion that there had been too many 2-year-old races in 

22 j Saratoga? 

23 j A Too many stakes, yes. 

24 THE COURT: What did you do about it? 

25 |j THE WITNESS: I changed it. I dropped a filly 
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1 

2 

stake and a colt stake because I didn't think young horses 


3 

should be raced that hard at that particular time of the year. 


4 

Q You thought it was too early in the year for those 


5 

races? 


6 

A Yes, sir. One reason also, prior to my coming to 


7 

New York, and every Racing Secretary has his own philosophy as 


8 

to how to be a Racing Secretary, they had run their — they 


9 

had started their 2-year-old racing the middle of March. I 


10 

moved it till the middle of April. Therefore, I didn't feel 


11 

that there would be enough quality—in other words, 2-year-olds 


12 

you had broke their maiden and raced enough--to have the 


1.1 

number of stakes they had at Saratoga. 


14 

Q You said you felt that Saratoga had too many stakes 


15 

' 

in 2-year-olds. Is one of the reasons for that that the 


16 

2-year-olds develop later? 

1 


17 

A Well, Mr. Moss, what I felt when I came to New York 


18 

in regards to that — and I didn't only feel it for just New 


19 

York—I felt if our 2-year-olds did not race as often as they 


20 

i 

had in the past previous years, that possibly we would have 

- . 


21 

better 3-year-olds and possibly better old horses. And that 


22 

was really the intention and that won't be proven probably 

I 


23 

1 

for another year or two. 


24 

Q The theory, if I am correct, is this: that a 


25 

2-year-old is still sort of fragile and you can burn him up 
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2 

when he is 2-year-old; is that correct? 

3 

A That's correct, yes, sir. 

4 

THE COURT: That is your theory? 

5 

THE WITNESS: That is my theory. 

6 

THE COURT: And you say it is not proved yet? 

7 

THE WITNESS: Pardon me? 

8 

THE COURT: You say it is not proved yet? 

9 

THE WITNESS: I would say in another couple of years 

10 

that I will know the outcome of what I started out to do. 

11 

Q Is that theory of yours shared by other people. 

12 

i 

! do you know? 

13 

A Well, to be very honest with you, I really don't 

14 

know, but I think most of the horsemen have been happier with 

15 

it, or at least I feel they have. In fact,I almost got the 

16 

blame for the oossibility of starting out 2-year-olds later 

17 

| and they might have had to split the Derby, I was accused of 

1ft 

that. 

19 

1 

Q But you believe most of the horeemen agree with .you? 

20 

A I believe so, yes, sir. 

21 

THE COURT: Who accused you of this? 

22 

THE WITNESS: A couple of my colleagues. 

23 

THE COURT: You mean -- 

24 

THE WITNESS: Other Racing Secretaries. 

25 

Q I presume that a man who had a 2-year-old and was 
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interested less in improving the breed than in earning some 
quick money with the 2-year-old would disagree with you, is 
that correct? 

A Well, of course, Mr.Moss, there are some 2-year-olds 
as we know, that are bred for speed. 

Q That is right. 

A There are others who, naturally, the distance 
races, the three-quarters, seven-eighths, and the distance 
races go on in the fall of the year. Yes, someone who might 
have a quick one possibly would disagree. 

0 And your interest is in the improvement of the 

ji breed over a period of years to not use the horses up too 
|j early? 

A Well, I think the 2-year-olds, yes*, sir. 

MR. MOSS: I have no other questions. 

THE COURT: Tell me, when you came in and made 

I 

these changes, did you get any flak from the trustees? 

THE WITNESS: Sir, I recommended, I believe it was, 

i 

39 changes in the stake program. I think they ran about 92 
or 93 stakes, somewheres in that area. And I recommended 38 
or 39 changes, and was able to — they were approved. 

THE COURT: They were all approved? 

THE WITNESS: Yes, sir. 

HY MR. MOSS: 
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Q Would you think that that might have been partly 
due to the fact that you were during a sort of honeymoon 

period when you did that? 

I 

A No, sir. I had a reason behind every change that 

1 made and qave it, and I was in hopes, I hoped, that they 
took it feeling that I was qualified. 

THE COURT: That is why you figured they hired you? 
THE WITNESS: I guess so. 

MR. MOSS: I have no other questions. 
CROSS-EXAMINATION 
1 HY MR. HYDE: 

Q Mr. Noe, does a 2-year-old require a certain amount 
of, shall we cf'1 it, climatization at the track before he is 
prepared to race at the track? 

A Well, I think a 2-year-old basically is just like 
a child. I think you have to educate him the same way. When 

. 

they are broken the fall of the year, usually in the fall is 
when they are yearlings, they have to be broke just like a 

child has to be trained. And naturally with the surroundings 

|i . 

of being around horses, more horses, yes, it's to their 
benefit. They even have trial races. Now they are beginning 
; to have trial races prior to the race meetings. They just had 
trial races at Keenan this spring, where they probably run 
more 2-year-old races than any place in the country in the 
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2 

spring of the year. 


3 

; 

Q Are these 2-year-olds customarily brought to the 


4 

New York tracks and kept there for a few weeks before they run 


5 

| 

1 their fir-st race? 


6 

1 

A Oh, certainly. We have probably, I grant probably 


7 

600 stalls to 2-year-olds. 


8 

Q Are all of those 600 stalls granted to members of 


9 

! the Jockey Club or trustees of the New York Racing Association? 


in 

A No, sir, they are granted to trainers. 


li 

Q Are those trainers members of the Horsemen's 


‘ 12 

benevolent a-:A Protective Association in part? 


13 

A Yes, sir. 


14 

Q Are there any members of the Horsemen's Benevolent 


15 

and Protective Association who presently have 2-year-olds 


16 

1 

stabled at the tracks? 


17 

A Yes, sir, quite a few. 


18 

Q And have they in a>l cases run those horses yet? 


19 

A No. They have the same problem that any other 


20 

trainer or any other owner, but I deal with the trainers, so 


21 

I know Mr. Jacobs, who is President of the IIBPA, really, I 


22 

think he started one 2-year-old. Because some of them are 



bucked, some of them are coughing, because we go through 


24 

this kind of period. I can give you even two members of the 


25 

directors of the HBPA, A1 Scotti and Tommy Gullo, 1 think he 


• 
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2 ; has SiX ° n the ‘’ rounds and I think he told me they probably 
‘ j rUn ° n 0,8 fal1 ' although he has run a couple of them, six or 
t erght. But that happens not only — that happens to every 
trainer, it is one of those things. Sometimes they buck. 

And if they pop a splint, which is an ailment, they are sent 
back to the farm or to a training center, because they want 
to have active horses in their stalls, because the cost is 
9 S ° P rohib itive they have got to keep action horses. 

! ° Let me ask y° u thisj Is your policy with respect 

11 to the bringing in of 2-year-olds the same with respect to 

>2 ! Jockey Club members, trustees, and their trainers and other 
13 horsemen? 

" A Slr ' 1 look at the trainer and know the caliber of 

15 i horses that he carries. And 1 look at the owner's list the 

16 same as I would on anybody else's application, and it matters 

17 not to me. I allocate the stalls to the trainer, whether it 
I* be 2-year-olds, old horses or what they are. 

'9 jj Q I think you mentioned that Florida and California 

20 have racing comparable to New York racing at certain times of 

21 the year. Do other states, without regard to their entire 
racing program over the course of a whole season, put on 

Z1 races on a given da V are comparable to those put on in 

i 

2 \ New York? 

25 ! A Yes, sir. 
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2 J 0 Are there stake races put on in other tracks 

3 throughout the United States which draw horses from New York 

4 for those meetings? 

5 ^ Yes, sir. Every week. We supply most of the horses 

6 on the Eastern Seaboard to these other tracks. 

7 Q The horses leave New York and they go elsewhere 

8 i to run? 

■* ^ Yes, sir. Within the past month I say that we have 

10 had four to five, and stakes, hundred-thousand-dollar stakes. 

11 i $ 50,000 stakes, throughout the general area. 

12 i 0 .Are horses customarily shipped from track to track 

13 j to compete at those tracks? 

14 i| A Yes, sir. 

15 l| Q When it comes to the stakes program, I believe you 

I 

16 j testified that a program is submitted once a year with respect 

17 ; to stake races, is that correct? 

18 l| A Yes, sir. 

19 ! Q Is a certain percentage of your total purse money 

2 0 | allocated to stake races? 

21 ji ^ Well, a projection is given to me, a projection on 

22 the mutuel handle and what OTB might produce. And then the 

23 | stake program is set with respect to your overnight*. I am 

24 sure of this: The verbal agreement, and sometimes I believe 

25 j it's written in some states, is 25 percent in stakes, 75 
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percent in overnights, and 2 percent leeway in your stake 
program. In other words, it could be 27 percent, 23, 24. 

That is the general agreement between the horsemen and 
management throughout the country. I believe that ours, since 
I have been in New York, has only been around 18, 19. 


8 

9 

10 
11 
12 

13 

14 


15 


16 


17 

18 
19 


20 


21 

22 

23 

2-1 


25 


0 18, 19 -- 

A 18 or 19 percent. 

THE COURT: For stakes? 

THE WITNESS: I think we are lower, yes, sir, than 
any place in the country over a 260-some day period. 

THE COURT: How do you account for that? 

THE WITNESS: Because of the long season. 

MR. HYDE: I have no further questions. 

’ REDIRECT EXAMINATION 
BY MR. MOSS: 

Q In comparison to the length of the season would 

you say that the number of stakes run here is more or less 
than anywhere else? 

A Oh, yes, sir, with the length of our season, yes. 


Q We run more stakes proportionately in New York? 
A Oh, well, 262 days, yes, sir. 

Q And still more proportionately at Saratoga? 

THE COURT: He said proportionately. 
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A Proportionately, I just figured on a yearly basis, 

so I never really looked at -- 

THE COURT: The question is: Taking the whole year 
into account, here, in a season, whatever it may be, into 
account from anywhere else, is the proportion of stakes to 
overnights higher in New York than elsewhere? 

| <P 

THE WITNESS: Are you talking about just Saratoga? 

Q No, not Saratoga. Overall, including Saratoga, 
Belmont and Aqueduct. 

A Do we have more stakes? 

I 

Q Is it about the national average, above it or 

I' below it? 

THE COURT: In proportion to overnights. 

A Well, I really — we used to have 17, 18 stakes at 
Hialeah in a 40-day meeting, which only left us 22 of nonstake. 

Q As compared to Saratoga which had 20 stakes in a 

24-day meeting, is that correct? 

A I believe there are 20 or 18 now, I am not exactly 

sure. 

Q Yes. 

A The one thing that I might interject in respect — 

1 a nd you got into Saratoge -- just recently the Secretary and 
| Treasurer of the NYPA, Mr. Fitzgerald, gave me a projection 
for the remainder of the year on overnights, not stakes. 
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overnights. I believe it called for $103,000 or $104,000 
daily, averaqe, and overnights, through this summer Aqueduct 
meeting, I believe it was $98,000 in overnights at Saratoga, 
and when we came back to Belmont it was about $106,000 per 
day, $108,000, I think, in the Aqueduct fall meeting. After 
looking at it, the President of the HDPA, Gene Jacobs, walked 
in. And I let him look at it. I said, "Gene, it cost the 
horsemen a lot more to go to Saratoga. What would you think 
if we just kind of balanced this out and made the overnights 
a little higher, because the rents are higher, the feeds 
probably a little bit higher, the costs of vanning." He 
thought it was a good idea, so that is what we are going to 
do, of Saratoga. 

0 Mr. Noe, you said what was the daily payout at 




! Saratoga? 

A I think it was, the projection was $98,000 — I 

think around $98,000, $97,000 average. 

Q A day. 

A In overnights, yes. 

|! 

Q At Aqueduct? 

A Aqieduct, in the fall meeting? 

Q Well, either, both. 

A Well, I think for this particular summer meeting 

1 it would be around $104,000, and then at Belmont in the fall 

! 
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2 

I believe it was $106,000, and I believe $108,000 at Aqueduct 



3 

in the fall. That could be a thousand dollars either way. 



t 4 

Q 

So that forgetting stakes for the moment, the daily 



5 

; payout for purses for ordinary overnight races was lower at 



6 

Saratoga 

than at Belmont and Aqueduct, is that correct? 



7 

1 

\es, sir. Because it is based on the mutuel handle. 



8 

' 

Q 

Right. I understand that. 



9 

A 

Right. 



10 

Q 

Is it based on the mutuel handle? 



11 

A 

All your purses are based on the mutuel handle. 



12 

0 

If that is the :ase, then the mutuel handle at 



13 

Aqueduct 

could not support the purse structure at Aqueduct, 



14 

could it? 




15 

A 

l 

Pardon me? 



16 

Q 

Could the mutuel handle at Saratoga support the 



17 

purse payments at Saratoga? 



18 

A 

Oh, I think it is justifiable. 



19 

Q 

I did not ask you that. It is justifiable because 



20 

of the overall three-track pot. 



21 

A 

Well, the $98,000 is based, yes, sir. 



22 

0 

Exactly. 



23 jl 

A 

Are you speaking of the stake program? 



24 

Q 

What I am trying to say is this: It has been said 



25 

|| 

here that 

the purpose is to equalize payments at all three 
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0 

tracks. 

The fact of the matter is that the daily overnight 


I 

3 

! payments 

at Saratoga are substantially less than those at 


4 

Belmont 

and Aqueduct, whereas the stake payments are 



5 

proportionately much higher; is that not correct? 


■ 

6 

A 

That is correct. 


1 

7 

; Q 

You said that New York horses take trips to race 



8 

at other 

1 

tracks, is that right? 


1 

0 

A 

Yes, sir. 



10 

Q 

Those are principally the stake horses, are they? 



11 

A 

Yes, sir, principally. 



12 

Q 

1 

In other words, the overnights customarily stay 



13 

where they are? 



14 

A 

Most all the time, yes, sir. 



15 

Q 

And when there is a big stake race' somewhere, some 



18 

of the stake horses will go out for a day or two for that 



i7 ; 

stake and then come back, is that correct? 



18 

A 

Yes, sir. 



19 

0 

And then return to New York? 



20 

A 

Yes, sir. 



21 

Q 

New York pays the highest purses in the country. 



22 ; 

I think. 

does it not? 


/ 

23 

A 

That is correct, yes, sir. 



24 

Q 

In that respect too it differs from other tracks? 



25 

A 

Yes, sir. We are lucky. 
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I 

Q No other areas. 

A Yes. • 

Q With respect to the 2-year-olds, you said that they 

now have trial races to bring them around? 

A They do at some tracks, yes, sir. 

Q That is pre-season, is it not? 

A It is not before the track opens. They are doing 
it at Hollywood Park now. 

Q But not as the usual program? 

A Oh, no, it's usually in the morning, 

i 

Q Separate training. 

13 |. A Yes, sir. 

U Q I am not sure I heard this, because I may have 

15 missed it and I may be incorrect. Did you say something 

1 fi |, about how you wanted to have active horses in your stalls 
17 and the man should not have too many horses around there; 


I 8 did you use the word "active"? 


19 1 

A 

Active, yes, sir. 

20 

Q 

Active horses in your stalls. 

21 

A 

Yes, sir. 


Q That is the most desirable thing, to have horses 
that will race, isn't that so? 

A If they are quality. 

Q From your experience in racing over these years, do 


22 

23 

2A 

25 




SOUTHERN DISTRICT court reporters u s courthouse 
FOLEY SQUARE he* YORK NY C 0 7 4S*0 






1 

362a 

wcth , Noe - redirect 288 


2 

you have an opinion as to whether or not members of the 


3 

Jockey Club are more apt to have (a) stake horses and (b) race 


L 4 

2-year-olds than non-Jockey Club members? 


5 

A I would say that they have had quality horses over 


fi 

the years, yes, sir. 


7 

Q Including 2-year-olds? 


8 

A Including 2-year-olds. That is how they get the 


9 

quality horses. 

1 

10 

Q Right. Oh, that is how they get the quality horses? 


11 

A Well, he has to be a 2-year-old sometime in his 

1 

12 

career, whether he belongs to the Jockey Club or not. 


13 

THE COURT: They are not born at the age of 3. 


u 

THE WITNESS: Yes, sir. 


15 

Q They raise their own horses and bring them along, 


1H 

is that correct? 

1 


17 

A Not everybody does today, Mr. Moss. 


18 

Q No, not today. I know they don't today. The 


19 

price of hay and whatever, I assume they don't. But say from 


1 

20 1 

1960 to 1970. 


21 | 

A 1960 to 1970. I would say a lot of them do. Yes, 

| 


22 I: 

they did. 


2:i 

MR. MOSS: I have no other questions. 


24 

MR. HYDE: No, I don't. 


2T> 

THE COURT: Tell me, you started this job which 
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you now have in 1972? 

THE WITNESS: Yes, sir. 

THE COURT: Who negotiated with you for the job on 
behalf of the association? 

THE WITNESS: Well, what happened is, I always went 
to Saratoga for the summer sales for Garden State and Hialeah, 
because we ran two of the largest 2-year-old races in the 

I 

|country, the Gardenia and the Garden State. So I went there 
to solicit nominations for the following year, by the breeders, 
the owners. When I arrived, when I went to the back side, 

| which is the barn area at Saratoga, and I had met Mr. 

| Vanderbilt one time in my life, and he asked me if I would be 
interested in becoming Racing Secretary in New York. I told 
him that I had no intentions, I had never taken anybody's job, 
and Tommy Trotter, who had been here previous, him and I 
happened to work together when we were working in the office 
and on lesser jobs. He intimated to me that Mr. Trotter 
i probably wouldn't be here regardless of whether I took the 
job or not. And that was the end of the conversation. That 
took about maybe two, three minutes. 

I then heard from Mr. Vanderbilt after I was back 
in Miami at Hialeah, and he asked me when I was coming to 
New York. I told him I would be there probably in a week or 
ten days, because our fall meeting was ready to start in about 
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So when I got there he asked me to call him, which 
I did. I told him I was coming up to close our fall stake 
program. I came to New York. I saw him probably an hour 
each day. I think by him not knowing me and I did not know 
|! him ' 1 think he really wanted to know how I felt about racing 
and what my procedures were. I just told him how I felt about 
it, T as a race tracker, I was a Racing Secretary, I was 
interested in thoroughbred racing, I always would be. 

ji 

Me asked me what I felt it would — well, no, then 
I think about two weeks later, or maybe a week later, I can't 
remember exactly, he called and asked if I would come to j 

.-ew iork and see him, which I did. We discussed the position. ! 

The actual, what the monetary value that he 
offered me, I did not feel that I could move my family from 
Florida to come to New York. I was a little leery of it 
anyway. And I thanked him very much and told him that I 
couldn't accept the position. 

I went back to New Jersey, which we were racing at 

the time. 

THE COURT: You mean the pay was not high enough 

* 

to make it worthwhile for you? 

THE WITNESS: That's right, the compensation, yes, 

! sir - 1 wanted to bring part of my personnel with me, which 
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have been with me for quite a while. Mr. Krumpe and — 

THE COURT: Who is Mr. Krumpe? 

THE WITNESS: Mr. Krumpe at that time was the 
Vice-President in charge of operations. He said he would like 
to talk to me, that he understood there was some difficulty in 
regards to my negotiations with Mr. Vanderbilt. We met at — 
i 1 am sure he didn't want me to come to New York to be 
embarrassed and I certainly didn't want to come back to New 
York. We met at Exit 7 at a Holiday Inn, around 4:30, 5 
o'clock one afternoon. I told him what I felt that I could 
come to New York for. And he said that he felt maybe they 
could work it out. I asked him for certain figures and things 
that I needed. He ••ent those to me. 

We met one other time. And at no time did I have 
any conversation with anyone else. And sometime around the 
10th, 12th of November, I had a call from Mr. Krumpe, Mr. 
Vanderbilt, they were on the extension. They said the 
trustees had agreed to what I had particularly wanted. 

I went to Florida and they sent me a contract and 
I signed it. 

THE COURT: As you mentioned, Mr. Trotter was the 
previous Racing Secretary, your predecessor. 

THE WITNESS: Yes, sir. 

THE COURT: Was there any discussion between you 
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and Mr. Vanderbilt or you with Mr. Krumpe as to why Mr. 
Trotter was leaving? 

THE WITNESS: No, sir, none whatsoever. And I 

5 j: wouldn 't have gotten into it anyway. Tommy happened tc Le a 
friend of mine. 


THE COURT: Was there any discussion between you 
and either of these gentlemen as to what your attitude was 
toward Jockey Club members or non-Jockey Club members? 

I 1 

THE WITNESS: No, sir, none whatsoever. 

11 TI!E C0URT: Were you aware of any dissatisfaction 

19 ! • 

with Mr. Trotter on the alleged ground that he had not 

I; 

provided stable space for Jockey Club members? 

14 T,IE WITNESS: No, sir, I was not aware of it, no, 

15 sir. 

1(> THE C0URT: I am not sure that it is true, but you 

'' never heard of any such? 

18 THE WITNESS: No, sir. 

L> ThE C0URT: Did anybody ask you any questions as to 

20 |j your views as to Jockey Club members? 


THE WITNESS: No, sir. Never did I deal with the 

22 

owners too much, your Honor. I dealt with the trainers. 

23 | the COURT: You dealt with the trainers.’ 

21 THE WITNESS: Yes, sir. 

THF. COURT: And the trainers, as I understand it. 
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so-itimes train exclusively for Jockey Club members, sometimes 

exclusively for non-Jockey Club members, and sometimes across 
the board? 

THE WITNESS: That's true. There are not many 
private jobs in racing any more. At most, three or four, 
maybe five. 

THE COURT: Most of the trainers — 

THE WITNESS: There are public stables. 

THE COURT: They have public stables? 

THE WITNESS: Yes, sir. They have three, four, 
five, six patrons, some higher than that. 

BY MR. MOSS: 


Q The private trainer has gone out of style, so to 
speak, is that right? 

A More or less. There are just not that many private 

jobs. 

THE COURT: When did that happen? 

THE WITNESS: Oh, I would say in the last five or 
six years. They have been some of them that have passed away, 
and that is probably -- 

Q This conversation saying that you had had a 
meeting and you were now in as Racing Secretary was around 
the middle of November, was it - ’ 

A Yes, sir. 
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MR. MOSS: May I have the minutes of a board of 

3 

trustees' meeting for November 1971, please. 

4 

MR. HYDE: I don't believe we have them. 

5 

1 

MR. MOSS: You furnished us with a copy. 

6 

MR. HYDE: Then you should have it. 

7 

MR. MOSS: We do not have it and I am asking you 

8 

whether you are denying that you have it. 

i 

9 

MR. HYDE: I am denying that I have it in this 

10 

courtroom, and this is the first tin« I have heard this 

11 

request. 

i 

12 

MR. MOSS: I ask it be furnished, your Honor 

13 

THE COURT: If you have a copy, that is enough. 

.4 

MR. MOSS: Our copy is missing, if your Honor 

15 

please. 


THE COURT: You are going to finish today? 

17 

MR. MOSS: What are we going to finish today? 

18 

i 

THE COURT: You told me so. 

1 

19 

MR. MOSS: No, sir. I said that we had another 

20 

witness tomorrow morning. 

2i ; 

THE COURT: All right, I am sorry. You can bring 

22 || 

the minutes if you have them. 

23 | 

MR. HYDE: We will try to, yes. 

24 | 

MR. MOSS: I have no other questions of Mr. Noe. 

2Ti 

i 

MR. HYDE: I have no questions. 
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(Witness excused.) 

MR. MOSS: Mr. Lawrence, please. 

• 7 0 " N c * LAWRENCE, called as a witness 

by the plaintiffs, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 


ft 

9 

10 

!1 

12 


13 


14 


15 


16 

17 

lft 

19 

20 
21 
22 

23 

24 

25 


BY MR. MOSS: 

Q Mr. Lawrence, what is your occupation, please? 

A I am an owner, a trainer and a breeder of 

thoroughbred racing horses. 

Q Will you give us your background, please, in that 
business, Mr. Lawrence. 

A My Dad was a horseman, he was an owner and trainer. 

, He was also a huntsman of fox hounds, a polo player and a 
horse showman. I went to public school and then to military 
academy -- 


I 


Q No, no, your background as a horseman. 

A I am getting to that. 

Q All right. 

THE COURT: Where did your father live? 

THE WITNESS: My father lived in Long Island. 

THE COURT: Whereabouts? 

THE WITNESS: St. James. 

THE COURT: That is where I lived. 
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2 

THE WITNESS: You did really? 

3 

THE COURT: I did once. 

4 

THE WITNESS: You probably know of him, then, or 

5 

heard of him. 

(> 

A After graduation from military academy I went to 

7 

Cornell, graduated from college of architecture. While there 

8 

j 1 “ aS Captaln ° f P°l°- When I got out of Cornell I went home 

9 

and architects couldn't get a job, they were being paid S15 a 

10 

week as draftsmen. So I went back to what I knew best and 

11 

that was horses. 

1 

12 

THE COURT: When was this? 

13 

THE WITNESS: This was in 1937, ’38. And I i 

14 

refereed polo games at Meadowbrook, announced polo games, and 

15 

I bought and sold horses, then I got ahold of-some thoroughbred 1 

If. 

horses. 

1 

' 7 

Then the war came along. I spent four years in the 

18 

war. in 1946 I was discharged, and I applied for a trainer's 

19 

license at the Jockey Club. In 1946 I was licensed as a 

20 | 

trainer. And I have been a licensed trainer since 1946. 

1 

21 j 

' 

Q Have you raced in New York, Mr. Lawrence? 

22 

A I have raced every year in New York since I 

23 

started training. 

21 | 

Q Have you owned horses which race in New York 

25 j 

besides training them? 
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A Yes. 

Q Either as a trainer or owner or both, how large 

a stable of horses did you customarily race? 

A My stable would average about eight or nine horses, 

j Sometimes I'd go as high as sixteen. Sometimes down to five 
or six. At the present time I have the smallest stable I ever 
had. 

Q Were you a director of the HBPA at any time? 

A Yes. I have been a director of the HBPA for many 

i 

years, not successively, but over a period of fifteen years 

' or so. 

! 

Q Would that include the period between 1960 and 1970? 

A Yes. 

Q Are you aware of any arrangement between the HBPA 

and the NYRA which existed with respect to the collection of 
1 HBPA dues? 

A Yes. I am quite familiar with it. 

Q Would you describe that to us, please. 

A At one time the NYRA had agreed with the HBPA to 

honor assignments by owners of 1 percent of purse moneys won. 
And that was across the board, first, second, third or fourth. 
These assignments were honored by the NYRA and this — 

Q What do you mean by honored? 

A They removed that money. 
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THE COURT: Checkoff. 

THE WITNESS: Checkoff, from the bookkeeper,and 


set it to one side for the HBPA. 


Did there come a time when that stopped? 
Yes, there did. 

Would you give us the time and explain the 


f circumstances, please. 


Well, in 1969 the owners and trainers ceased to 


race at Aqueduct, and — 


THE COURT: The owners and trainers did what at 


! Aqueduct? 


THE WITNESS: They ceased racing. They ceased to 
race the horses, refused to enter the horses. And this was in j 
a dispute over a backstretch pension plan. 

Thereafter, as the weeks and months went by, it 
developed that the NYRA notified the HBPA they would no longer 
withhold the 1 percent. And that service was discontinued. 

Q Did the HBPA, while you were a director, transact 
any business with the NYRA, did they have any discussion 
concerning horsemen's affairs and horsemen's problems? 

A Yes, I believe they did. 

Q During that period of time can you give us an 

approximation of the number of horsemen who were members of 
the HBPA, the number of horsemen in New York? 
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0 

A We had about a 90 percent average. 


3 

Q Of horsemen racing? 


4 

A Yes. 


5 

0 And by horsemen, you mean owners and trainers? 


6 

A Owners and trainers, yes. 


7 

THE COURT: 90 percent of the owners and trainers? 


8 

THE WITNESS: Who were racing here. 


9 

THE COURT: Who were racing here were members of 


10 

your organization? 


11 

i 

THE WITNESS: Yes, sir. 


12 

0 Mr. Lawrence, does the distance of a race have any 1 

13 | 

i 

material effect on the chances of a horse? 


14 

A Yes, certainly. 


15 

Q In what way, would you tell us, please. 


ir, 

A Well, you have your two types of horses. You have 


17 

your 55 printers and you have your stayers. Now, if you raced 


18 1 

over a distance of ground, chances are that your stayer and 


19 

your sprinter, if they are of comparable quality, will get up 


20 J 

and beat the sprinter. Likewise if ;.t is short, the sprinter 


21 

has more chance to win. 


22 

Q Are there some people who believe in longer races 


23 | 

as contrasted with those who believe in shorter ones? 


24 

A Yes, I think people have their preferences. 


25 

(J Have you ever heard that preference among horsemen 
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2 

ielated to the location of the grandstand? 

3 

A No, sir. 

4 

THE COURT: There has been testimony here that it 

5 

is a better show for the public If the race can start in one 

6 

of the — 

/ 

THE WITNESS: That is true. If the gate is right 

8 

m front of the grandstand, you see that action. 

9 

THE COURT: There has been testimony here that it is 

1 

10 

therefore preferable to have a race long enough to permit that 

11 

to happen. Do you agree with that? 

12 

THE WITNESS: I don't think that is the predominant 

: 

13 

factor in the race. 

14 

THE COURT: Some people do. 

15 

THE WITNESS: It may be an element-to be taken into 

16 

account, but I don't think it is that important. 

17 

In other words, taken into account and considering 

18 j 

whether long-distance racing is preferable or not, you would 

19 1 

not take the location of the grandstand into account, is that 

20 [ 

correct, sir; is that what you say? 

21 

A Yes, sir. 

22 

Q And is that — 

23 

THE COURT: I thought you said you would take it 

24 | 

into account but you did not think it was important. My 

2.6 

understanding is that he said he would take it into account 
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2 but he did not think it was one of the more important aspects. 

3 Is that what you say? 


THE WITNESS: Yes. It is outweighed by other 


5 i factors. 


0 Hut horsemen would not especially take that into 


7 j account, would they? 


Is the view which you expressed, if you know, the 


10 predominant opinion among horsemen? 

11 A I think so. 

12 lj Q You have be en racing at the New York tracks for the 

13 j number of years you described. hoes that include all three 
M ; New York tracks? 

15 A Yes, it does. 

I # 

[ 

16 ! Q with respect to the allocation of stalls, have you 

17 j ever been made aware of the relationship of the frequency with 

18 which you race horses out of stalls to your probability of 

19 1 your getting them? 

20 A Yes. 


22 


Q Would you please describe that situation to us. 

A Well, the Racing Secretary of course wants an 

active stable, and if you fill stalls and are not in action 
within what you might say a reasonable length of time, it is 
only natural that he would want to put somebody in those 
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‘) 

stalls 

that do have horses ready to run. 


1 

3 

Q 

1 

Will he comment to the average horseman about that? 


• 

r 

4 

A 

Yes. That has been done. 



5 

Q 

Was that the practice of the New York tracks, say. 



6 

between 

1960 and 1970? 


t 

7 

A 

Jesse, I couldn't hear you when you were turning. 



8 

Q 

Was that the practice of the New York tracks 



9 

between 

I960 and 1970? 



10 

A 

Yes. 



11 

1 

2 

Were there normally more horsemen asking for stalls 



12 

than there were stalls available for them? 



,3 

A 

Yes. 



14 

Q 

Was that the reason for this handling of the stall 



15 

i 

situation which you have just described? 



16 

A 

Jesse, that really -- 


17 

Q 

If I have not made it clear, I will try again. 


18 j 

Is the insistence upon active use of the stalls partly due to 



19 

the fact 

that stalls are in short supply? 



2o j; 


MR. HYDE: Your Honor, I think this questioning 



21 ! 

calls for the operation of the secretary's mind, which has 



22 

been testified £o already. 



23 1 


THE COURT: I will take judicial notice that the 



24 

1 

more people want the stalls, the more people want the stalls. 



25 j 

and therefore that the fellow who has got to give them out is 



f! 
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2 

more anxious to have them available, and therefore he is more 

3 

anxious to get active people in to the extent he can. 

4 

MR. MOSS: That is exactly the point. 

5 

THE COURT: That seems to me obvious. 

6 

MR. MOSS: I think it probably is, but nevertheless 

7 

I need it on the record, as I keep saying. 

8 

Q I think you testified that you raced at Saratoga 

• 

as well as at Belmont and Aqueduct? 

10 

A Yes. 

• 

Q Before I get to that, have you during the years 

12 

i 

you have raced in New York noticed any differences in the 

13 

treatment with respect to the use of assignment of stalls, 

14 

any differences in the treatment accorded to members of the 

15 | 

Jockey Club or trustees of the New York RaciiYg Association as 

16 

compared to horsemen who were not either of those? 

17 

A Yes, I have. 

18 

MR. HYDE: Your Honor, I would object to this 

19 

question unless there is some specificity. 

! 20 

MR. MOSS: We are going to ask the general question 

21 i 

first, and then get to the specifics. 

22 

THE COURT: I will accept that as a generality 

23 

which does not have much value unless it is specified. 

24 i 

Q Mr. Lawrence, will you describe what those 

25 

differences are. 
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3 

4 


6 


8 

9 

10 

11 

12 


13 


11 


15 


16 

17 

IK 

19 

20 
21 
22 
23 


24 


25 


A Well, when the non-Jockey Club member applies for 

stalls and gets an assignment of stalls, he is directed _ 

well, I say every one or every trainer who applies for stalls, 
he is directed to fill the stalls by a certain date. 

MR. HYDE: Your Honor, I object unless we have 
the conversation. This would appear to be hearsay testimony 
on the witness' part. I would like to have the name of the 
person who said this, to whom he said it, when it was said. 

j l 

THE COURT: Now he is just setting forth the 
general practice that every trainer whether he is a Jockey 
Club trainer or not is given certain directions. 

MR. MOSS: We have had a great deal of testimony 
here by custom and usage, and I am pursuing that same sort of 

j thing. 

I 

Q Will you go ahead. 1 

* 

THE COURT: Every trainer is told what? 

4 

THE WITNESS: Well, every trainer, when he gets 
his stall assignment, also gets a little card in there that 
says, "These stalls are to be filled by such-and-such date," 
which is usually a week before racing begins,"or these stalls 

| 

will revert to the association." And if you can't fill the 
stalls, you are supposed to let the Racing Secretary know. 

It is a matter of courtesy as well as request on their part. 

Q Go ahead. 
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2 

A Oh, well, so if you don't fill your stalls, then 

3 

they are assigned to somebody else. But if you happen to be 

4 

an influential stable or a trustee or a member of the Jockey 

5 

Club, there doesn't seem to be much fuss made about it and 

6 

the stalls remain empty until they do fill them. 

7 

THE COURT: This is a generality. 

8 j 

Q Have you observed what happened to stalls — 

9 

THE COURT: Wait a minute. We cannot have 

10 

j 

generalities. You will have to give specific instances. 

j 

THE WITNESS: Well, I have seen stables that remain 

12 

empty until certain horse3 occupy them later in the season. 

i 

13 

THE COURT: Give us names and dates. 

14 

THE WITNESS: Oh, the Phipps horses used to come in 

15 

later, as the season progressed, and the Calumet Farm. 

16 

THE COURT: Who did this? 

17 

THE WITNESS: Calumet Farm. 

18 

THE COURT: When did this happen? 

19 

THE WITNESS: This hapoened over the years. This 

20 

is general knowledge among the horsemen. In fact, we wait to 

21 

see -- they are announced as they come in. Actually, so-and- 

22 

so got in this morning, and so-and-so got in next week. So 

23 

that they do not adhere to this get-in date. They come in more 

24 

or less at their convenience. 

25 

Q Who are the Calumet Farm people? 
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2 

A 

That used to be Mr. and Mrs. Warren Wright, and I 


3 

believe 

it is now Mrs. Markey. 


f 4 

• Q 

And the Wrights were members of the Jockey Club, 

t 

5 

or Mr. 

Wright was? 


6 

A 

i 

i 

I believe Warren Wright was, yes. 


i 

Q 

Have you from your own personal observation over 


8 

a period of time noticed stalls that were kept vacant waiting 


9 

for these people to come in to them, these people being 


10 

Jockey i 

Club members? 


11 

A 

Yes, I have. 


12 

Q 

Have you observed a comparable practice with 

| 

13 i 
: 

respect 

to horsemen who were not Jockey Club members? 


M i 

A 

1 

NO. 


15 

Q 

You say you have raced at Saratoga; Mr. Lawrence? 


lfi 1 

A * 

Yes. 


17 j 

Q 

Can you point to any differences between the race 


18 

meeting 

at Saratoga and the meetings at Belmont and Aqueduct? 


19 

A 

Well, they are the same horses and they are the 


20 ■ 

sane people, with a great number of people from around the 


1 

21 

country. 

from Canada, come in for that meeting. 


22 ! 

Q 

Are those people who race at Belmont and Aqueduct? 


23 

i 

A 

Not ordinarily. They race in California and 


24 

Canada - 



25 

Q 

But they come to Saratoga? 
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2 

A -- and Chicago. But they come to Saratoga in 



3 

August. And they have a larger number of stake races there. 



4 

during August, than they do at the other -- than they do at 


3 

5 

Belmont and Aqueduct. The 2-year-olds were very prominant 



6 

in the entries. They ran numerous 2-year — in fact, I ran 



7 

in those races myself. That's about it. 

i 

1 

g 

Q There is a substantial number of Jockey Club people 

| 

9 

at Saratoga, more so than at Belmont and Aqueduct? 



10 

A Yes. 



11 

> 

Q And do some of the Jockey Club people who don't , 

! 


12 

customarily race in New York but who are members of the Jockey 



13 

Club in other states come in for this meeting? 



14 

A They do. 



15 

Q The stake program that has been testified to is 



16 

substantially greater proportionately at Saratoga than it is 



17 

| 

at Belmont and Aqueduct, is that correct? 



“ 1 

A Yes. 



19 

Q So are the purse payments in relationship to the 



20 

handle? 



21 

A Yes. 



22 

Q When they pay these purse payments at Saratoga, 



23 

does it have any effect on the purse payments at Aqueduct and 


« 

24 

Belmont? 



25 

A Well, I would believe so. They can't get the 
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16 

17 

18 

19 
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21 


22 

21 

24 
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money out of the handle at Saratoga, so it has to come from 
the two other tracks. 

Q So that to the extent to which Saratoga is more, 
Belmont and Aqueduct is less. 

A It's more. 

Q Is that correct? 

A Yes. 

0 I mean percentagewise. 

A Yes, percentage. 

Q Saratoga is more percentagewise, and Aqueduct and 

Belmont are less than the normal percentage; is that correct? 


A Yes. 

Q Yes. I just was not sure what I heard. 

Has a pension plan been instituted’ at the New York 
Association tracks comparatively recently, within the last 
couple of years? 

|| 

A Yes, it has. 

Q Is that operated through the Thoroughbred Owners 

and Breeders Association? 

A I know who operates it, but I don't know whether 

the TOBA operates it or not. 

THE COURT: You mean you know the individual? 

THE WITNESS: I know the individual. 

THE COURT: Who is he? 

southern district court reporters U S. COURTHOUSE 
FOI IY * *«4f N» * fP»|» N > rn 7 4S90 






383a 

1 


1 

wctb 


Lawrence - direct 309 



2 



THE WITNESS: His name is Cliff McCartney. He is 



3 

in charge 

of it. 



4 


Q 

In any event, it was testified here, Mr. Lawrence, 



5 

that 

there 

were other horsemen's organizations, one was the 



6 

TOBA. 





7 


A 

Yes. 

1 


8 


Q 

That is the Thoroughbred Owners and Breeders 

1 


9 

Association. 

i 


10 ! 


A 

Yes. 



11 


Q 

Do you know what the nationwide membership of the 



12 

TOBA 

is? 




13 


A 

I don't think it is over 500. 



14 


Q 

And the American Trainers Association? 



15 


A 

That's well over 20,000. 



16 j 


Q 

The American -- 



17 


A 

Excuse me, I thought you said HBPA. 



18 


u 

No, the American Trainers. 



19 j 


A 

American Trainers, they are about two or three 



20 | 

hundred, I 

think. 



21 


Q 

What is the membership of the HBPA? 



22 


A 

It is well over 20,000 nationally. 



23 



MR. MOSS: I have no other questions. 



24 

i 


THE COURT: May I just inquire for my information 



25 

what 

does 

& 

this pension plan have to do with it? 




! 
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2 - MR. MOSS: What is what? 

THE COURT: What is the relevance of the pension? 
MR. MOSS: Merely because these people were asked 

5 questions tending to say that there were other organizations 

6 that they had to recognize, that they did not have to deal 

7 with the HBPA because after all it was only one of several 


3 

4 


8 

9 

10 
11 
12 

13 

14 


horsemen's organizations. 

THE COURT: What does the pension fund have to do 

with it? 

MR. MOSS: The pension fund was put in the hands of 
one of the rival organizations, so to speak, to administer. 

THE COURT: Did you ask for the pension plan? 

THE WITNESS: The HBPA asked for this pension fund 



years ago. 

THE COURT: How many years ago? 

THE WITNESS: Oh, it must be ten or twelve years 
ago when we started on it. We have had surveys done on it 
for years. 

MR. HYDE: I am sorry, I missed the testimony. 
THE COURT: Read the last question and answer. 
(Record read.) 

CROSS-EXAMINATION 

BY MR. HYDE: 

* 

Q Mr. Lawrence, do HBPA members belong to this 

SOUTHfRM 01 ST f<t< T COURT RCPORTCRS U S. COURTMOUie 





I 

I 


385a 


1 

wctb 

Lawrence - cross 

311 

2 

pension 

plan that is operated? 


3 

A 

HBPA members? 


4 

Q 

Yes. 


5 

A 

HBPA members are owners and trainers. 

and they 

6 

have no 

participation in the pension plan. 


7 

Q 

They do not share in the benefits? 


8 

A 

No. It is for employees. 


9 


THE COURT: Just for employees. 


10 


THE WITNESS: Yes, sir. 


11 


THE COURT: They are not members of the organization! 

12 

or anybody else? 


13 


THE WITNESS: No, they are employees of the members 

14 

of the HBPA. 


15 

Q 

In other words, they are employees-in 

the back- 

16 | 

stretch? 



17 

A 

Yes. 


18 

Q 

Who get the benefits of this plan? 


19 

A 

Yes. 


20 

Q 

Mr. Lawrence, on what do you base your 

statement 

21 

as to the number of members in HBPA? 


22 

A 

I base that from articles in the Horsemen's Journal, 

23 

which is 

the news media of the national HBPA, and 

the 

24 

President's letter from time to time makes mention of the 

25 

size of the HBPA. 

0 
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2 

Q 

Is that also your source as to the figures you 


3 

gave on 

the membership of the other horsemen's organizations? 


r 4 

A 

No. I was a member of the American Trainers 


5 

Association at one time myself. And I know it was about 


6 

that size. 


7 

1 ° 

How long ago was that? 


8 

A 

It was about four years ago. 


9 

| 

THE COURT: How many? 


10 


THE WITNESS: Four years ago. 


11 

! Q 

Do you know the present membership? 


12 

A 

No, I don't. 


13 

Q 

What was the other organization you named? 


14 

A 

Thoroughbred Owners and Breeders Association. 


15 

o 

What is your knowledge as to membership in that 


16 : 

. 

organization? 


17 

A 

My knowledge of that is that it encompasses the 


18 

trainers 

throughout -- the breeders, owners and breeders. 


19 

throughout the country. But they — I used to belong to that 


20 

also. 



21 

Q 

How long ago? j 


22 ; 

A 

About eight years ago. But the fee was a little 


23 

bit too rich. To be a charter member you have to pay a 


24 

1 

thousand 

dollars a year. 


25 

Q 

So you dropped out? 
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A 

I dropped out. 

3 

Q 

Upon what do you base your testimony as to the 

4 

! present membership of that organization? 

5 

A 

| 

It is just a alculation of the people I know who 

6 

are in it. 


7 

! ° 

You know — 

8 

; a 

I have never seen a record of anything like that. 




Q 

9 

Q 

How do you know that there were the number of 

10 

| people you 

testified were in that organization? 

11 

A 

I said I didn't think there were over 500. 

12 | 

Q 

I thought you testified that there were about 500. 

13 

A 

I said I didn't think there were over 500. I am 

14 I 

pretty sure that is what I said. 

15 

Q 

This is just your guess? 

16 

A 

Yes, it's a guess. 

17 

Q 

You testified to the termination of this checkoff 

18 

by the NYRA 

• 

19 

A 

Yes. 

20 

Q 

Did that termination occur prior to or after the 


21 

22 

23 

24 

25 


HBPA instituted lawsuits against the New York Racing 
I Association? 


A 

Q 

A 


Prior to? 

Or after. 

The HBPA instituted lawsuits? 
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Or after. 

I don't know, really. it was either _ 

THE COURT: Either before or after. 

THE WITNESS: Either before or after. 

THE COURT: I knew that. 

THE WITNESS: But -- 
You don't know which. - 

I believe it was after the Attorney General brought 
injunction, and the NYRA joined in as a friend of the 


Q Was it after the HBPA then turned around and 
started lawsuits against the New York Racing Association? 

A How can I tpll? 

Q Well, you seem to be able to place- it with 
relationship to the boycott. I am asking you now — — 

A It would have to come — 

if You could place this event with respect to 
the HBPA's institution of the lawsuits. 

^ it was as a result of the stoppage of racing, but 
r cannot tell you whether it came before or after the HBPA 

v 

started their lawsuits. 

Q I think you testified with respect to references 
for longer races, having races start in front of the grand¬ 
stand. I want to ask you: In your experience do racing 
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associations other than the NYRA prefer longer races which 

3 

start in front of the grandstand? 

4 

A 

Most racing associations would like to card as many 

5 

! , 

long races as they could. 

6 


MR. MOSS: I don't know about the "like," but as 

7 

to the 

assumption that he has answered that question in the 

8 

affirmative, he did not answer that question that they prefer 

9 

long races beginning in front of the grandstand. 

10 ! 


THE COURT: Then you can take him on redirect. 

11 1 

Q 

Mr. Lawrence, how many stalls did you have last 

12 j 

year at 

MYRA tracks? 

13 


THE COURT: How many what? 

14 | 

Q 

How many stalls did you have last year? 

15 


THE COURT: I thought you said f-alls. 

16 | 

Q 

I am sorry. Stalls. 

17 i 

A 

I had two stalls. 

18 

Q 

How many times did you race each of your horses 


19 


20 


that occupied those stalls? 


I raced one about seven times, six or seven times. 


21 j And I think I raced the other filly three times. 


22 

23 

21 

25 


Q 

A 

Q 

A 


How many stalls did you apply for this year? 
I asked for four stalls. 

How many were you given? 

Two. 
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2 

Q How many times have you run this year, your horses 


3 

run this year? 


4 

A I think I ran four times this year. 


5 

Q Do you have any 2-year-olds? 


6 

A Yes, I have three 2-year-olds. 


7 

Q How many times have those 2-year-olds run this year: 

> 

8 

A They are not ready to run. 


9 

Q They are occupying stalls? 


10 

A Yes, two of them are. 


11 

Q You testified with respect to trainers coming in 


12 

after the start of the meeting, and you mentioned Mr. Phipps, 


13 

his horse trainer, and the Calumet Farm. Do you know of any 


14 

instances where a non-Jockey Club or non-NYRA trainer has 


15 

come in after the start of a meeting and occupied stalls? 


16 I 

A Yes, I can say that I do. 


17 

Q Can you, Mr. Lawrence, name any of these Jockey Club 


18 

people who you said come to Saratoga who do not otherwise 


19 i 

race in New York? 


20 

A Well, I can name one. That is Mr. Taylor. 


21 

Q Mr. Taylor? 


22 

A Yes. He doesn't ordinarily race in New York. 


23 

Q Does he ever? 


24 

^ does send a torse down occasionally, yes. 


25 

! 

Q To other New York tracks? 
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2 

A 

Yes. 

3 

Q 

Can you name anyone other than Mr. Taylor whom you 

4 

had in mind when you said there were Jockey Club people who 

5 

come to 

Saratoga who do not otherwise race in New York? 

6 

A 

Well, I believe Mrs. Bancroft is one. You don't 

7 

keep those thinqs — 

8 

Q 

Mrs. Bancroft? 

9 

A 

Yes. 

10 

Q 

She is a member of the Jockey Club? 

11 

A 

I don't know whether she is or not, but I believe 

12 

sh e has 

some connection with it. 

13 

Q 

What connection? 

M 

A 

I don't know. Probably her husband. I am not sure. 

15 

Q 

You don't know, in other words? 

16 

A 

No, I don't. 

17 

Q 

Mr. Lawrence, let me ask you this, as a horse 

18 

owner and trainer: Would it be your preference to see the 

19 | 

purses at Saratoga held down to 3 percent of the handle at 

20 

Saratoga 

? 

21 

A 

No, it wouldn ' t. 

22 


MR. HYDE: No further questions. 

23 

REDIRECT 

EXAMINATION 

24 

BY MR. MOSS: 

25 

Q 

Has anybody asked you for your preference, Mr. 
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3 

4 


A No, Mr. Moss. 

Q With respect to your 2-year-olds, how many did you 


5 I j say you had? 

A 1 had four. I sold one. I have three left. 

7 jj Q Where are they? 

A Two are at Belmont and one is on the farm. 

Q And you have already raced the two you had at 

;! 

10 jj Belmont four times this year, did you say? 


11 A No, that was a 4-year-old that I raced. 

ij ^ Well, you could not have had three horses in two_ 

j A Well, let me explain it to you. I had two stalls 

14 and I had two older horses in them. I was trying to get it 

ir> to the point where I could run them, which I did with one. 

16 The other one got hurt. The one I did run, she'd keep get 

17 beaten ten, eleven lengths at a time. So I put her on sale 

18 and sold her. Then when I sold those two, I put the two 

19 2-year-olds which I had been -- work on the farm. 

20 0 Which you thought were ready? 

21 A Well, they were preparing. They were about two 

22 months away from the race, providing nothing happens to them. 

21 THE COURT: I take it you are not a member of the 

24 Jockey Club? 


2 r > 


THE WITNESS: No, but I was partner with a man who 
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2 , was a member of the Jockey Club and you probably know him. 


3 That was Walter Fletcher. 

4 THE COURT: Walter Fletcher. 

5 I THE WITNESS: Yes. 

| 

6 i Q When you have had horses in other years when you 

7 have had larger stables, Mr. Lawrence, two is about as low as 

8 v° u can get, is that so? 

A Yes. Two is a bad number. 

10 Q In other words, in order to give you less than 

11 | two in effect they would have to exclude you from racing 

12 . entirely, isn't that so? 


Yes. 


14 ! ! 


15 


Q When you had larger stables of horses racing there, 
were you required to use a substantial number-of those stables 


16 ji for racing horses? 


Use a substantial number of what? 

Of the horses you had for actual participation in 


racing. 


20 A y es, they participated. 

. 

21 i 0 Would you say that your participation in racing 

22 has been hampered by the fact that you have so few horses at 
Zi the present time? 

24 A Yes * The fac t that I don't have the animals. 

25 | Q You neither have the horses nor the stalls, is that 


JOUTHERN OISTRCT COURT R€RORTCRS. U *. COURTmOuJB 

*ClF»- tnt hi * r" ,4* H V »* O ? «• *0 

















394a 

wctb Lawrence - re liiect 320 

2 !j correct? 

3 A That's right. 

4 THr C0URT: There is no use of having stalls if you 

5 don't have horses. 

6 THE WITNESS: No, you run out of horses. Some 
years you have them , some years you don't. Heavy attrition. 

Q You said that in certain cases other people than 
9 ,Iockey Club members came in later, is that correct? 

A Yes. 


8 


in 


11 


Q 

Those stalls were used by temp.'s, until they came 

12 

in? 



13 



THE COURT: By whom? 

14 j 


9 

Temporaries. 

15 I 

I 

A 

Yes, the Racing Secretary put temporaries in there. 

16 ' 

1 

Q 

Except in the case of Jockey Club members, were 

17 

i stalls 

held vacant for people who came in? 

18 

1 ' 


A 

Not to my knowledge, not to any serious length of 

19 |; 

time 

• 


20 1 

i 


Q 

You have observed this but never except with Jockey 

21 

1 

Club 

members, is that correct? 

22 


A 

Yes. 

23 



MR. MOSS: I have no other questions. 

24 



THE COURT: I thought you said they were, in answer 

25 

to one 

of Mr. Hyde's questions. 
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4 


5 

6 

n 

/ 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. MOSS: No, if your Honor please, may I be 
heard on that? He said that there were other times when 

other people came in later. But those stalls, it has now 

jj 

boen brought out, were not kept vacant for them. They had 
temporary people filling those stalls until they came in. 

THE COURT: Didn’t they have temporaries for the 
Jockey Club people too? 

THE WITNESS: Some people move out and other people 

move in. 

THE COURT: What difference does it make whether 
it was a temporary or not? 

I 

MR. MOSS: What I am trying to say and what I 
thought the witness testified to, your Honor, was that in the 
case of Jockey Club members they were not used by temporaries 

1 

these stalls were kept vacant. 

THE COURT: Assuming that is the case, what 
difference does it make? 

MR. MOSS: Here are people dying to get into these 
raceways for stalls and they are leaving them being used by 
nobody. That is the difference it makes. 

MR. HYDE: I don't believe the witness testified 

I 

to that fact, Mr. Moss. 

RECROSS-EXAMINATION 
BY MR. HYDE: 
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Did you testify that barns were kept completely 

MR. MOSS: 1 did not say barns completely empty. 
MR. HYDE: That is what you said. 

MR. MOSS: I said stalls. 1 did not say barns. 

THE COURT: You testified that sometimes Jockey 
|j Club members came late. 


9 

THE WITNESS: Yes. 

10 

THE COURT: Were there stalls used by temp's when ' 

11 

they were waiting for them? 

12 

THE WITNESS: Not ordinarily. 

13 

THE COURT: Why not, so far as you know? 

14 

THE WITNESS: Why not? 

15 

THE COURT: Yes. 

16 

THE WITNESS: Because they were their barns as far 

17 

as -- 

18 

i 

THE COURT: Why would they not use Jockey Club 

19 

members for temporaries when they did not use the other? 

20 

1 

What difference would it make who the owner was? 

21 

THE WITNESS: I don't know, these stalls just 

22 

remained vacant. 

23 

THE COURT: I am just trying to get the rationale. 

24 

What difference does it make to the owner? (a) I am a member 

25 

of the Jockey Club; (b) I am not a member of the Jockey Club. 


SOUTHFBN duthict court re PORTCR5 U S COURTHOUSE 
• Nf * > .Hr ■< » r[|l «*R0 


3 

4 I 

5 

I 

6 i 


wctb 


empty? 


ii 





397a 

“ 

1 

wctl3 Lawrence - recross 323 


2 

I have a stable rented from March l r and I get thure March 15. 


3 

What difference does it make to me whether between March 1 


4 

and March 15 somebody else is using the stall? 


5 

1 THE WITNESS: That is up to the association. 


6 

THE COURT: I understand. What difference does 


7 

it make to me? 


8 

THE WITNESS: To you as a Jockey Club member? 


9 

THE COURT: As the owner of a horse, whether I am 


10 

a Jockey Club member or not a Jockey Club member. 


11 

THE WITNESS: It makes no difference as long as I 


12 

get a stall. 


13 

THE COURT: As long as you get it on the 15th. So 


14 

what is your theory of why they should hold the stalls for a 


15 

Jockey Club member and not hold it _ 


16 

MR. MOSS: I will bring it out by questioning 


17 

rather than by statement, if your Honor please. 


18 

THE COURT: That would be a good idea. 


19 

BY MR. MOSS: 


20 

Q Are there certain barns that traditionally are kept 


2 , 

for Jockey Club members? 


22 

THE COURT: Certain what? 


23 

MR. MOSS: Barns. 


24 

THE COURT: Barns? 


25 

Q Barns. 


1 
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3 

4 


5 


6 


wctb 


Ii same barn. 


Yes, 


Lawrence 

they go in the same stable every year. 


324 

the 


Q And those things are kept in reserve for them, is 
that correct? 

A Yes. 


8 

9 

10 

11 

12 

13 


14 


15 


16 

17 

18 

19 

20 


21 


22 

23 


24 


25 


They just don't put anybody else into their stalls, 

i 

correct? 

That s right. That has been the practice. 

THE COURT: Until when? 

THE WITNESS: Well, it's changed a little bit since 
has been here. 

THE COURT: Since who? 

THE WITNESS: Mr. Noe. 

THE COURT: I see. 

If somebody is in the stall and there is some 
|| dela y^ you don't have a choice of comi. p any day you choose 
to send a horse up, you have to wait until somebody else makes 
| preparation to leave, is that correct? 

A Yes. 

Q And if the stall is held vacant for you any time 

the notion strikes you, you can send up part or all of your 
1 horses, is that correct? 

A That's correct. 

0 To that extent, is it or is it not a convenience 


is that 


Mr. Noe 
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2 of the owner to have stalls held vacant for him? 

3 A It is a convenience. 

4 BY MR. HYDE: 

5 Q Mr. Lawrence, do non-Jockey Club trainers 

|| 

6 customarily have the same barn year after year? 

7 A Not customarily but — 

8 Q It has been known to happen? 

9 A Yes. 

10 0 How about Mr. Jacobson, who is a plaintiff in this 


11 lawsuit? Did he have the same barn year after year when you 

12 | were there? 

13 A I don't know. He was at Aqueduct and I didn't 

14 stay with Aqueduct. 


15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q How about Mr. Jacobs, who is now the President 
of the HBPA, does he have the same barn year after year? 

A Mr. Jacobs has had the same barn two years in a 
row, I think. He is in Bam 50 and he moved over here to 
I Belmont from Aqueduct. 

Q Before he moved did he have the same barn? 
j A I don't know. I very seldom go to the stable 

area at Aqueduct. 

MR. HYDE: I have no further questions. 

MR. MOSS: No further questions. 

THE COURT: Thank you. 
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2 


(Witness excused.) 


3 


MR. MOSS: I will call Mrs. Caplan. » 


f' 4 

sue 

CAPLAN, called as a witness by the plaintiffs. 


5 

1 

being first duly sworn, testified as follows: 

1 


6 

! DIRECT 

EXAMINATION 


7 

! HY MR. 

MOSS: 


8 

Q 

I refer to Plaintiffs' Exhibits 8 , 9, and 10 in 


9 | 

i evidence, which are the New York Racing Commission's annual 


10 

reports 

, and I ask you whether or not there is a portion of 


11 

those things which lists for each year the names of winners 


12 

of $100 

,000 or more at the New York tracks. 


U 

A 

Yes. It lists stables which won $100,000 or more 


14 

that year. 


15 

Q 

For which three years do you have there, please? 


16 

A 

Excuse me? 


17 

Q 

Which three years do you have there, please? 

9 

18 

A 

•67, '68 and '69. 


19 

Q 

For a 1967, how many stables won $100,000 or more? 


20 

A 

33. 


2 , 


THE COURT: 33? 


22 


THE WITNESS: 33. 


23 

Q 

Of those 33, how many were Jockey Club members? 


24 

A 

13. 


25 

0 

In 1968 how many people were listed as winners of 
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or more? 

40. 

Of the 40, how many were Jockey Club members? 

14. 

In 1969 how many people were listed as having won 
or more? 

36. 

Of that 36, how many were Jockey Club members? 

16. 

THE COURT: Did you ever figure out the percentages? 
THE WITNESS: No, your Honor, not exactly. 

MR. MOSS: Maybe we can do that right now. 

I have no other questios. 

CROSS-EXAMINATION 
BY MR. HYDE: 

Q Miss Caplan, have you checked off the stables 
that you identified as being Jockey Club members? 

A Yes. 

Q And that is in each book? 

A ' Yes. 

Q You testified that in the year 1967 there were 

13 out of 33 stables which won more than $100,000, which were 

Jockey Club stables; is that correct? 

* 

A Right. 


wctb 

$ 100,000 

A 

Q 

A 

Q 

$ 100,000 

A 

Q 

A 
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2 

Q 

So that I take it there were 20 stables which were 

3 

not Jockey Club stables which won more than $100,000? 

4 

A 

Right. 

5 

Q 

Do you know how many members the Jockey Club had 

6 

in 1967? 


7 

A 

I could count them up for you. I have the list 

8 

right in 

front of me. I don't know offhand. 

9 

Q 

Do you have it year by year? 

10 

A 

Yes. 

11 

Q 

Would you accept for present purposes a figure 

12 

of 70? 


13 

A 

Yes. 

14 


MR. HYDE: And I give that, your Honor, only as 

15 

to approximation. I don’t know the exact number in each of 

16 

these years. 

17 

Q 

So that if there were 13 Jockey Club members who 

18 

won more 

than $100,000 in 1967, there were 57 Jockey Club 

19 

members who failed to win $100,000 in New York in 1967, is 

20 i 

that correct? 

21 

A 

Well, but I don't know if they raced in New York 

22 

at all. 


23 

Q 

You made no effort to ascertain who raced in New 

24 

York and 

who did not race in New York? 


25 


A 


I went by the list published by the commission. 
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2 Q You did not look at people licensed in New York 

3 to determine who was racing in New York and who was not. 

4 A I simply made the appropriate computation from 

5 the tables of the commission. I didn't refer to anything 


6 else. 


THE COURT: On the basis of who had won? 

THE WITNESS: That's right. 

THE COURT: The commission did not tell you who 


10 had raced? 


THE WITNESS: No, the commission just told who had 


won the $ 100,000 or more. 

Q I take it your study was limited to New York. 

A My study is limited to the publication by New York 

State Racing Commission. 

Q You have no idea of what the figures would be if 
you took, say, Hialeah, and looked at the number of Jockey 
Club members and non-Jockey Club members who won more than 
$100,000 at Hialeah? 

A We are talking about the New York tracks. 

THE COURT: No, he is just asking you, did you do 
Hialeah, and the answer is no. 

THE WITNESS: No. 

Q You have no idea whether the figures you have given 
for New York differ in any way from those elsewhere? 
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A No. 

MR. HYDE: I have no further questions. 

MR. MOSS: No further question?. 

(Witness excused.) 

MR. HYDE: May we look at those three exhibits? 

MR. MOSS: Of course. 

MR. HYDE: If we have any questions, Mrs. Caplan, 

I am sure, will be around. 

MR. MOSS: Yes. 

Your Honor, we seem to be in a perpetual state of 

not having timed this thing right. Both of us, I think, have 

I • 

fallen into that error because of the difference in the pace 
of the other trials which we have had. 

THE COURT: That is all right. Yob have one 
witness, you say? 

MR. MOSS: I have Raymond Karlinsky, who is one 
of the plaintiffs, who I propose to put on tomorrow morning. 

We are seeing him this evening, this afternoon, and I am 
assuming he will be available tomorrow morning. I have no 
reason to believe that he will not. At that point we come to 
the witness whoip we discussed yesterday is coming back from 
Puerto Rico Friday, and I would like to havo him heard on 
Monday or some other time. As I understood it, Mr. Hyde said 
| not Monday morning but after Monday morning or some such thing 


25 
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is satisfactory, whatever his convenience is. 

MR. HYDE: I do have a motion before Judge Bonsai 
at 9:30 on Monday morning. I would hope I would be through 
in an hour or so. 

THE COURT: We have one witness tomorrow. 

MR. MOSS: That is right. I certainly overestimated, 
I should say, and I get the impression that the other side did 
too. 

THE COURT: What about rebuttal? 

MR. HYDE: I would expect to be very brief, your 
Honor. I am, of course, not in a position to commit myself 
until I see what the plaintiff is going to testify to. 

MR. MOSS: If we have tomorrow morning, and we have 
Thursday, Mr. Hyde does not mind going out of turn, I am 
certainly glad to do that. 

THE COURT: What do you propose to have your 
accountant prove? 

MR. MOSS: I am going to have the accountant prove 
the percentage of stall applications granted to members of 
the Jockey Club as contrasted with the percentage of stall 
applications granted to ordinary people who are not members, 
and I want to show that in one of the years -- we took three 
years and compared them with Saratoga one year — that the 
average was something like 88 percent or 86 percent, whatever 
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it was, granted for members, and a much smaller percentage, 
probably 61 percent, for nonmembers. In Saratoga the members' 
applications were granted to the extent of 92 or 93 percent, 
with a corresponding number of applications granted to non¬ 
members . 

THE COURT: As Mr. Hyde has pointed out on cross- 
examination, do you know if it is any different in any other 
track in the country? 

MR. MOSS: if your Honor please, if there are 

other tracks doing this kind of thing, I think the horsemen 
in that area ought to commence a lawsuit against them. 

| THE COURT: The Jockey Club is not in control in 

other areas. I assume, without knowing it, that the Jockey 
Club tries to get members who have good stables. 

MR. MOSS: That is right. 

THE COURT: And to the extent they are successful 
they are going to win the greater percentage of the prizes. 

MR. MOSS: I grant you that too. 

THE COURT: And they are going to have the greater 
percentage of stalls accepted in New York and in every other 
place. 

MR. MOSS: Not the percentage of the stalls 
accepted. They may get more stalls. 


25 


THE COURT: They will get the better percentage. 
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2 

according to the testimony that has been given to me. 


3 

According to the testimony that has been given to me, what 


4 

they are looking for is good horses. 


5 

MR. MOSS: That is right. 


6 

THE COURT: And active horses. If the Jockey Club 


7 

achieves its club objective of getting members who have good 


8 

horses and active horses, its members are going to get a 


9 

bigger percentage of the take and a bigger percentage of the 


10 

| stables accepted in New York, Hialeah and any other place. 


11 

regardless of who is in charge. So that unless you prove 


12 

that, it seems to me — and, as you pointed out, there are 


13 

others older and wiser tnan I that will pass on that -- 


14 

MR. MOSS: I don't think I pointed that out to 


15 

your Honor. 


16 

THE COURT: But i«- seems to me that you have not 


17 

proved anything unless you show that it is different here than 


18 

it is somewhere else. 


19 

For example, if the Massachusetts legislature in 


20 

its wisdom or unwisdom should decree that the Harvard Law 


21 

School placement center would be run by the editors of the 


22 

Harvard Law Review, it would follow at the end of a ten-year 


23 

operation that they placed Harvard Law Review editors in 


24 

better jobs than the average of the college, of the school. 


25 

But that would not show that they favored themselves. Because 
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2 

if it had been put in anybody else'6 charge, the same thing 


3 

would happen. 


4 

MR. MOSS: But if I connect the evidence, which 


5 

your Honor probably has disagreed with, but which we put in. 


6 

to the effect that they favored themselves in various 


7 

l! 

opportunities in types of races — 


8 

THE COURT: You have not even suggested that yet. 


9 

MR. MOSS: I think I have. 


10 

THE COURT: How? 


11 

MR. MOSS: And then if we show a substantial 


12 

financial difference in return, at that point we would argue 


13 

that there is a relationship between the two. 


14 

THE COURT: In the first place -- and educate me — 


15 

I have not seen a suspicion of evidence to that effect. The 


16 

i only suspicion and I don't call it evidence because I don't 


17 

really think it comes up to that — is Mr. Lawrence's 

• 


18 

impression that that happens. Everybody else has categorically 


19 

denied it, and I don't see any suspicion that it is true. 


20 

MR. MOSS: Your Honor, I merely hope to complete 


21 

my record. I have very small hope--as a matter of fact I am 


22 

> 

being euphemistic, I am being optimistic, when I categorize it 


23 

as small hope — of prevailing upon your Honor to accept my 


24 

view. I have abandoned that effort, and merely wish to be 


25 

allowed to put my record in and perhaps submit a memorandum 
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later to make my argument. 

THE COURT: vc,u can do whatever you like, but the 
reason I express these views is not to upset you but to 
expose my ignorance, if that is what it is, so that you can 
point out where I am wrong. But what evidence have you got? 
You pointed out that some horses like to run on turf and 
other horses like to run on the ground, whatever you call it, 
dirt. Never having been to a race track in my life, I would 
have started off under that assumption. But there is not a 
scintilla of evidence, to my knowledge, that Jockey Club 
owners own one category of horse or another. So if we have 
shown that some horses like dirt and some like grass, and 
the management of the race track has increased the number of 
grass races, how does that get us anywhere? '• 

MR. MOSS: Because if management liked grass races 
and management had people on it who stood to profit by grass 
races — 

THE COURT: That is what you assumed. The 
legislature made the opposite assumption. 

MR. MOSS: I dor.•t argue with Oe legislature 
any more than I do with your Honor. 

THE COURT: The legislature in its stupidity or 
wisdom, to change the analogy, has said that the Harvard Law 
Review people are going to run the Harvard Association. 
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2 MR. MOSS: If your Honor please, your Honor just 

3 made the basic assumption, which really ends the argument, 

4 because I have no answer to it if your Honor's assumption 

5 is right. The legislature having permitted this thing and 

6 presumably, as I understand your Honor's argument, had 

7 conceived that these people would act for their own favor and 

8 in their own benefit — 

9 THE COURT: The legislature made the opposite 

10 assumption. The legislature assumed that these people, unlike 

11 people generally, are going to act in the public interest 

12 even though they have a private interest in it. The 

13 legislature, having made that assumption, you have to prove 

14 that they were wrong. You cannot merely say they have an 

15 interest, and therefore I have got to assume -that they are 

16 using their interest. If Mr. What's-his-name, who thought he 

17 knew what went on in the subconscious -- I don't believe he 

18 does know what goes on in his subconscious — but I was quite 

19 impressed with the manner in which he answered my question, 

20 and I am satisfied that he believes at least that he is 

21 wholly uninfluenced by the interest of his employers. 

22 MR. MOSS: I am sure he is. 

23 THE COURT: It may even be that he succeeded in 

24 that, it may be that he leans over backwards, for all I know. 

25 | You have suggested that this man Trotter was fired because he 
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on nna he impr-- as exceeding truths . itna „ 

P ° lnt °" e ' 11 - obvious thet h. ... hired 

with good qualifications. 

MR. moss* I agree with that. 

THE co„ RT: Point two . lf ttat u the ra4 , on th#y 
fired Trotter and wanted to remedy the eituetion, they 
oerteiniy were idiots not to find out it the man wouid 
- better. They never suited to him anythin, about stsiis. 
Point three, your witness come, on and shows thet your man 
cleans up the trouble that Trotter left. 

I So how does that leave us with the firin, o£ 

Trotter as somethin, sinister, when X say -your man,- Mr 
Lawrence, my „ e i,hbor - ex-nei,hbor. COM . ln „ d ^ 
out that Mr. What’s-his-name — 

MR. HYDE: Noe. 



the COURT: You may have noticed 1 am not good at 
Mr. Noe comes in and does a better job than Trotter 
aid. therefore vindic.tin. Hr. Vanderbilt's Judg^nt that 

Otter ought to go and the new man comes in. so that seem, 
to me to eliminate anv reasonable basis for firin, b . e . u „ 

he did not ,ive Mr. Phipps a stall, which is what you were 
trying to suggest. 

MR. MOSS: I say that was. 


\ 
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THE COURT: The legislature ha, decided ^ 

’ Pe ° Ple “ ere “* be " “ There i. noUlin , 

1 1 “ r ° n9 “ lth C ° nfUCt ° f inte ~«- I Just had to rule wlth 

respect to that in a trial A o * 

rial, a defendant moved to disqualify 

, the plaintiff, lawyer on the ground that th.r. . 

of interest between the two plaintiffs. And they had on. 

lawyer. The conflict was as clear as the 

ear as the nose on their face, 

tut the two plaintiffs wanted it that way and they were 

satisfied that this lawyer could handle their case, despite 
the conflict. 

The legislature has decided that these people can 
handle their conflict of interest and put them i„ that 

situation. Before you can charge these people with violating 
j that legislative indent you have , ot „ proV6 tQ ^ ^ 

haVe d °" e it- Y ° U jUSt Cann0t ”*• "They have a conflict w/ ! 
interest, which the legislature .new they had when they put 

them there, and therefore they must have been violating their 
th of office. it just does not follow. 

1 lay these thoughts out so that tomorrow you cen -- 
M». MOSS: your Honor, I suggest you are l.yi„, 

ffle out. 

THE COURT: I am not laying yo „ out . If you ^ 
up with different thoughts, it may com. out differently. The 
reason I lay these thoughts out is so that you have . chance 
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to correct them. Because unless you correct me, you will have 
to go to the wiser people upstairs and see if you can impress 
them. Fortunately it is only two flights up from this 
courtroom. 

MR. MOSS: Your Honor, I have a feeling, which I 
have had previously, basically on this -- well, no, I don't 
want to get into an argument with it now. I just want to 
complete my record on this. 

THE COURT: Fine. See you tomorrow morning at 

10 o'clock. 

Then you can finish with the option of further 
rebuttal if necessary after the accountant has testified, and 
you can get in your rebuttal on Thursday. 

The accountant is Monday? 

MR. MOSS: Monday. 

THE COURT: We know what he is going to do. 

MR. HYDE: I think I do. 

Mr. Moss, am I correct, may I assume that the 
accountant will not testify to anything different or other 
than he did in the case across the street? 

MR. MOSS: Unless something occurs here which 
brings something new along. 

THE COURT: You can always open. 

MR. HYDE: Perhaps we can agree that if called he 
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would identify these figures, so that we don't have to come 
back Monday. 


4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 


MR. MOSS: We will not agree any more than you 
want to agree about Commissioner Gimma. 

THE COURT: You can put in your case Thursday 
with leave to reopen if he comes in with a surprise. 

(Adjourned to July 10, 1974, at 10:30 a.m.) 
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Raymond E. Karlinsky, Howard Jacobson, 
Harry M. Hatcher, and Horsemen's 
Benevolent and Protective Association. 
Inc., etc., 


Plaintiffs, 


-against- 


The New York Racing Association, Inc., 
Jockey Club, James C. Brady, George D 
Widener, John C. Clark, etc.. 

Defendants. 


i 

-X 


New York, N. Y. 

July 10, 1974 - 10:30 a.m. 

MR. MOSS: Mr. Karlinsky, please. 

RAYMOND E. karlinsky, called as a 

Witness in his own behalf, being first duly sworn, 

testified as follows: 

THE COURT: You are one of the plaintiffs? 

T1IE WITNESS: Yes. 

DIRECT EXAMINATION 
BY MR. MOSS: 

Q Mr. Karlinsky, you are one of the plaintiffs in 
this case? 

A I am. 

Q Have you been engaged in horse racing in New York 


25 


A 


Yes. 
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Q And elsewhere as well? 

A Yes. 

o would you please give us son* of your background as 
a horse owner and so on. 

A I purchased and raced my first race horse in 1959 , 
and I continued actively i„ the racing of race horses fro. 
i959 through August of i970. I purchased, claimed, and 
acquired during that period of time in excess of 200 ho.ses. 
During most of the period i„ question I raced between 13 and 

15 horses a year. At New fork tracks my stable was at Belmont 

continually from 1959 through 1970. Sometime in the early 
sixties I entered into the breeding of race horses, acquired 
brood mares for the purposes of breeding horses. I have 
continued my breeding establishment through the early sixties 
to this date, continue to breed horses. I have owned horse. 

in Ireland, England and France. I have raced horses in 
Ireland, England and France. 

In addition to my racing at New York tracks, I 
have raced every year from 1959 through 1970 at Florida track, 
and at various times my stable has.shipped'various horse. to 
other states for horse racing, Jersey, New England, Illinois, 
Maryland, Kentucky, and I am sure there are others that I 
can't recollect at the moment. 


25 


Q 


Were you at any time during this period, Mr. 
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Karlinsky, an officer of the HBPA? 

A Yes. 

Q Would you tell us what office, please. 

A At various times I was an alternate director. At 
various times X was a director. And at various times I was 
Vice-President of the Horsemen's Benevolent and Protective 
Association, New York division. 

THE COURT: What is an alternate director? 

THE WITNESS: In the election of directors there 
are, I am not sure, five trainers and five owners, or six 
trainers and six owners. And then because of the possibility 
of illness or these trainers and owners not being available, 
there are always two additional alternates that are the men 
that receive the next number of votes and are* asked to serve 
as advisory directors and to fill in at board meetings and 
at deliberations when there is no quorum present. 

Q Did the HBPA have any dealings with the NYRA 
during this period of time? 

A Yes. 

Q Will you give us a general description of their 
activities, please. 

A The HBPA's dealings with the NYRA? Was that the 

question? 

Q Yes. 
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THE COURT: That is the question. 

A During all this time there were numerous meetings 
between various of the committees of the HBPA. 

THE COURT: Wait a minute. You mentioned so many 
times I have lost focus. What times are you now talking 
about? 

THE WITNESS: I am talking of the early sixties 
through 1970. During this period of ten years there were 
numerous meetings between the HBPA, the various employees of 
■-he NYRA, the Racing Secretary, the stall committee, the 
steward? the judges, the back track employees. There were 
numerous discussions, some of which I was present at, with 
Mr. Basil and various of his associates in the NYRA 
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i concerning insurance, backstretch welfare, pensions, purses. 
In fact, during all the time that I was a director of the 
HBPA there were numerous meetings between the NYRA, formally 
and informally, concerning all matters concerning racing. 

Q Was there a so-called checkoff system with respect 
to dues for the HBPA? 

A Yes„ There was, as I recollect, a slip that the 

HBPA circulated to each person racing at New York tracks, 

% 

authorizing the New York Racing Association to subtract 
1 percent of purses from the moneys paid to the people racing 


at the track and to pay it directly to the HBPA. In fact, I 
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2 

1 

believe that was the HBPA's source of income. 

3 

Q Mr. Karlinsky, during these teh years were you 

4 

frequently at the track? 

5 

A Yes. 

6 

Q I don't only mean in the grandstands. I mean in 

7 

the working areas of the track. 

8 

A Yes. • 

9 

Q In connection particularly with the disposition of 

10 

stalls, did it come to your attention that there was a 

11 

difference in the way stalls were handled for members of the 

12 

Jockey riub and trustees of the New York Racing Association 

13 

and other people who were not members? 

14 

A Yes. 


-*> 

15 

MR. HYDE: I object to the question, your Honor. 

16 

"Did it come to your attention" calls for all sorts of 

17 

hearsay, rumor and the like. I think the question should be 

18 

limited to specific illustrations which this witness has 

19 

personal knowledge of. 

20 

MR. MOSS: If your Honor please, may I be heard 

21 

on that? 

22 

THE COURT: There is no jury here, and what you say 

23 

i3 correct as to probative value, but he can get it in his own 

24 

way, and when we get through v.*e will find out if there is 

25 

any probative value to what he says or there is not. 
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MR. MOSS: Would you repeat the question. 

THE COURT: He answered yes. 

MR. MOSS: He answered yes. 

Q Would you describe those differences, Mr. Karlinsky 

A Yes. During the sixties and all the time that I 

was racing at New York tracks, it was explicit and implicit 
that my horses be at the race track prior to the opening of 
the meeting, and that my horses stay constructively to the 
end of the meeting. 

THE COURT: What do you mean "constructively"? 

THE WITNESS: You might leave a day or two before 
the race meet ended if there were no horses that you had left 
to run. But you would certainly not be permitted to leave in 
the middle of October if the race meet was going to go on 
through November 30. And explicit and implicit means that 
it was set and understood. 

THE COURT: Who said it? 

THE WITNESS: It was said to me directly by the 
head of the stall committee. It was said to me by the 
Racing Secretary. It was said to me by various mentoers of 
the NYRA employed by the NYRA. And in this respect I was 
asked to remove my horses in 1962 or '63, and I made a 
tremendous inquiry and fought with all of them over the 
matter and had the matter laid out, spelled out for me. It 
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was understood that somebody had to fill the races, and I 
only had four horses the year before, they were basically 
infirm, they weren't terribly fit, I hadn't run all that much. 
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and would I please move my horses off the ground. And that 
order was rescinded after a battle. But I had the opportunity 
in the early sixties to get to the bottom of just what was 
required of me as an owner and what was required of my fellow 
owners to be able to continue. I knew that year I had to get 
six or eight horses into that track that were going to run 
120 to 140 times, and that I was going to have to stay there 
from the beginning of that year until the end of that year, 
or I could look forward to having no stalls in the ensuing 
year. 

As to a lot of the other people inf racing, the 
same thing applied. We all knew it. We were in the bottom 
side of Belmont. The upper side of Belmont that surrounded 
the training track and the main track were a totally different 
animal. There were bams that were empty. They stayed 
empty through February, March, sometimes into April, and 
partially right into May. The people that occupied those 
barns, I think it is a historical date, the Champagne stakes, 
they would start leaving after the Champagne stakes in 
October. You could count on those bams being basically 


25 


empty before the race 


meet had three more weeks to elapse. 
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I inquired. I wondered why I should be forced to 


be there early, leave late, run my horses frequently. And I 


was told that these barns were the property historically of 
members of the Jockey club and the nyra, and the same rure. 


did not apply to them. 


THE COURT: Who told you that? 


the witness.. This was told to me by the head of 


the stall committee. I believe the man's na* was Mr. Kennedy, 
directly or indirectly in pleasant conversation. Mr. Kennedy 


told me this directly. 


you? 


THE court: He told you different rules applied to 


THE WITNESS: Yes. 


Mr. Kennedy at that time was Vice-President in 


charge of racing operations, was he not? 


I believe so. ! don't recollect what he was. 


MR. HYDE: May we have the year, your Honor? 


THE COURT: When was the year of this conversation? 


THE WITNESS: I believe *63 or '64. I am not 


quite sure. It is a long time ago. 


Have you ever been to Saratoga, Mr. Karlinsky? 


No. You mean to race at Saratoga, or to go? 


You have not raced your horses at Saratoga? 


No, I have never raced my horses there. 
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Q But have you been to Saratoga at these race 
meetings? 


A Yes, I was at every race meeting at Saratoga from 
1960 to 1970. 

THE COURT: What happened in 1970? 

THE WITNESS: In 1970 I discontinued my racing 


operations as such, and kept only my breeding stock. 


Q And you have been breeding since 1970? 

A Yes. 


Q Have you begun to go back into racing? 

A Yes. 

Q When did you start to go back into racing? 

A In the spring of this year. 

a In any event, do you know of any differences 

between the meeting at Saratoga and the NYRA meetings of the 

I 

New York City tracks? 

A Yes. There were substantial differences. 

First, all the elite of racing shipped their horses 
to Saratoga. In addition to the Jockey club members and the 
j NYRA members who weie stabled in New York all year long, 
there were further — I cannot recollect their names -- 
members, relatives, friends, of the NYRA and the Jockey Club 
1 who were given further stall space, reducing the general 
stall space available for other horsemen in Saratoga. 


IOUTmIRN 0I»T*)ICT COURT RCPORTCftt U.t. COuATmOU** 









1 


wctb 


424a 

Karlinsky - direct 

Is that responsive to your question, sir? 


350 


! 2 

3 

* 4 

5 

6 

7 

8 

9 

10 
11 
12 


13 


14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Yes. 


THE COURT: Did you ever try to get a stall space 
in Saratoga? 

THE WITNESS: No. 

Q Is there an economic problem with respect to going 
up to Saratoqa? 

A Absolutely. 

Q Will you describe that, please. 

A It is a 24-day meet. The trainer who trains your 
| horses must find accommodations for 30 days in a resort area 
at a very high expense. You must pay your grooms and your 
help one and a half times what you pay them normally to work 
for you in the New York area. You have the expense of 
shipping your horses for a 30-day period to and from Saratoga, 
$300 on an average per horse. And I have reckoned for myself 
in my own stable that it costs somewhere in excess of $600 
to $700 more than the cost of racing your horse in New York 
for the pleasure of shipping it to Saratoga. And I ruled 
against that from the very beginning. 

Q Is there an additional factor that you have to 
face this additional elite competition that you described? 

A The nature of horse racing at Saratoga is such 
that the proportion of 2-year-old races for horses of a certain 
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class, the preponderance of the stake race a day, the type and 
classes of races, virtually precluded the type of stable I 
was running during this period of time from having any economic 

i 

opportunity. 

THE COURT: I take it that is just a frosting on 
the cake, because the expenses were such you would not have 
gone up there anyway. 

THE WITNESS: Well, if I could have won races I 

would have absorbed the expense, because I had to leave my 

I 

horses in the barn.in New York, give them a rest, ship a few 
of them to Jersey, and wait until the meet came back to New 
York. 

THE COURT: In other words, the horses that raced 
in Saratoga were just too good for your horses? 

THE WITNESS: Absolutely. 

THE COURT: Is that it? 

THE WITNESS: And, more importantly, the program 
that was written for the races was such that it attracted 

the class of people and there was no opportunity, unless I had 

I 

a particular horse that would have filled into a category. 

THE COURT: But if you could have got hold of 
Secretariat, you would have gone up there? 

THE WITNESS: Do you want an opinion, sir? 

THE COURT: I was being facetious. 
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2 

THE WITNESS: My opinion is I would never race at 


3 

Saratoga. That is my opinion, sir. 


4 

THE COURT: No matter how good your horse was? 


5 

THE WITNESS: No matter what I had. 


6 

THE COURT: Why is that? 


7 

THE WITNESS: I disapproved of Saratoga. It was a 


8 

big party. It was totally inequitable. It was something 


9 

from our past coming out of the middle 1800's, imposed. 


10 

And I opposed it. I opposed it. I opposed it as a director 


» ! 

of the HBPA and personally. 


12 

Q Considering the different nature of the racing at 

j 


13 

Saratoga as you described it now and the city, would you 3ay 


14 

that a horse which might race profitably in the city would 


15 

find it unprofitable to race at Saratoga? 


16 

; THE COURT: He has already said that. 


17 

MR. MOSS: All right. 


18 

Q Mr. Karlinsky, are you able to form an opinion as 


1 

19 

to a theory which was expressed here that if it were not for 


20 

1 racing at Saratoga during the 24 days in August that the 


21 

racing program at Belmont and Aqueduct, beginning in 


22 

September, the fall part of it, would not fill as well? 


23 

A I cannot even believe that that is a possibility 


24 

of any kind. I just cannot believe that is so. 


25 

Q Would you say that the higher purses attract 
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people? 

A I don't understand the question. 

Q If Aqueduct and Belmont pay the highest purses, 
that is where most people want to come, isn't that so? 

A I might be confused by the question. 

Q Normally does a horseman go where he can race for 

the highest purses if he can get in th 3 re? 

A Absolutely. 

MR. MOSS: I have no further questions. 

THE COURT: Let me ask you on that line: If you 
had to run, whether you approved of it or not, a meet at 
Saratoga, would you have to produce higher stakes to get 
anyone to go there? 

THE WITNESS: I am sure that the stables that 
shipped up there would not ever go if they did not run a stake 
a day for a preponderance of 2-year-old horses. There would 
be no reason for them to go there. 

BY MR. MOSS: 

Q Do you think that the tradition without the money 
would have been sufficient to bring them up there? 

A No conceivable way. 

THE COURT: It seems to me that answers your 
question, because the legislature says they have to do it and 
he just told you the only way they can do it is to give you 

xniiTuvaH nuTmrr rr>ii»r ar^nirr*! u I coiibtmow** 


\ K 







1 


wctb 


428a 

Karlinsky 


354 





2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


15 


16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


higher stakes. 

| 

MR. MOSS: I beg your pardon. There is a 
fundamental misconception here somewhere. These people have 
to run racing at Saratoga. They don't have to run the kind 
of racing they run at Saratoga. 

THE COURT: He just said there would not be any 
racing at all at Saratoga if they did not — 

THE WITNESS: I didn't say that at all. 

if 

THE COURT: What did you say? 

THE WITNESS: I said that the horses shipped in 
by the elite of racing would not ship for the Saratoga 
| meeting. 

THE COURT: Who would ship to the Saratoga meeting? 
Who would spend all this money that you talk about in a 
resort area? 

| 

THE WITNESS: Rockingham Park, sir, is a resort 
area. It runs a moderate program of racing. It attracts a 
: full barn — 

THE COURT: Where is Rockingham Park? 

THE WITNESS: It is in New Hampshire. It is 
adjacent to the Berkshire areas. It attracts capacity crowds 
for a small track. It runs a moderate meeting. It has 
always been a profitable operation. 

THE COURT: How long has it been run? 
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2 THE WITNESS: I believe it runs two tines during 

3 the year, but I know it does run for 40-some-odd days during 

4 the summer. And it attracts horsemen from all over New 

5 England and New York and New Jersey. It's an attractive 

6 little meet, it's a balanced meet, and it's a meet that 

7 working horsemen would ship to and do ship to. And the same 

8 would be true in Saratoga. I don't think there would be any 

9 difference in the attendance of the crowds. I don't think the 

10 fact that there is a stake a day has increased the number of 

11 people coming to Saratoga in the last fifteen years that I 

12 know of. 

13 THE COURT: You don't? 

14 THE WITNESS: No, I do not. 

15 THE COURT: Why do they come? You* mean you think 

16 the same number of people would come to see a -- 

17 THE WITNESS: I think there are so many people on 

18 vacation and there are so many people who follow the horses, 

19 and that the preponderance of the crowd that would go to 

20 Saratoga would go there anyway. It is the betting and it is 

21 the outdoors and it is the day's adventure that attracts them. 

22 They don't know the difference between the Grand Union and 

23 the Futurity and the Man in the Moon. It is just another race 

24 to bet $2 on . 

25 BY MR. MOSS: 
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Q Do you think that this tradition is what the 
Saratoga show is really put on for? 

A Yes. I think that the tradition and the feeling 
that there is going to be a party, a social event, a gathering, 
a gathering of the clans, an opportunity to race against each 
other with our young 2-year-olds, is the thing that perpetuates 
this thing, not the economics. The economics are absurd. 

MR. MOSS: Thank you. 

CROSS-EXAMINATION 
BY MR. HYDE: 

Q Mr. Karlinsky, on the subject of Rockingham Park, 
do you know how the crowds at Rockingham compare with the 
crowds at Saratoga? 

A I really don't, sir. 

Q Do you know how the handle at Rockingham compares 
with the handle at Saratoga? 

A All I know about Rockingham is it is a small track 
in New England that has been running for many, many years. 

All I know is that the mem who owned the track and ran it 
for many years told me he was very happy and very satisfied 
and made a nice profit. I really am not prepared with 
statistical information, sir. 

Q How far is it from Boston? 



25 
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Oh, I imagine about 60 miles, isn't it? 
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2 

Q 60? No, I would think closer to 35 or 40. 

3 

A I really don't know. 

4 

? 4 

MR. MOSS: We will accept that. 

5 

Q Do you know that trains and buses go out there every 

i 

6 

day from Boston? 

7 

A I really don't know. 

1 

8 

Q Do you think that is comparable to Saratoga? 

9 

A I don't think I tried to make that analogy, did I? 

10 

THE COURT: I thought you did. I am glad to hear 

> 11 

that you did not. 

12 

A If we are going to have analogies, let's talk about 

13 

Atlantic City. Atlantic City is a resort that is comparable. 

14 

Q Let me — 

15 

MR. MOSS: Let him finish the answer, please. 

16 

MR. HYDE: Mr. Moss may question him further. 

17 

MR. MOSS: He is permitted to answer the question. 

18 

THE COURT: He brought up Rockingham. 

19 

A I picked it as an example in my mind at least of 

20 

another thing. If you want a comparison, I will give you Oixm, 

21 

Q No, I want to know about Rockingham, which you 

22 

brought up, and I am satisfied with your answers. 

7 23 

Now, with respect to Saratoga, you say that the 

24 

reason you did not race there was primarily an economic one? 

25 

A Yes. 
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Q At the same time I believe you testified that you 
raced horses in England, in Ireland, in France? 

A Yes. 


Q 

A 

Q 

A 

Q 

A 


But that Saratoga was too rich for your blood. 

Yes. 

Mr. Karlinsky, what is your principal occupation? 
I am in the insurance business. 

In what capacity? 

I am an employee of an underwriting firm in New 


York. 


Q Prior to becoming an employee of that underwriting 

firm, were you the owner of that firm? 

A No. 

Q Were you a stockholder? 

A No. 

Q Were you a. stockholder of a predecessor firm which 
it acquired? 

A Yes. 

Q You sold out your business and became an employee? 

A Yes. 

Q Would you say that hozse racing is an avocation of 

yours? 

A Yes. 

Q You said that you raced until August of 1970, at 
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2 

which time you stopped racing. 



3 

A 

Yes. 



4 

Q 

Why was that? 



5 

A 

At that time I had very heavy financial obligations. 

6 

I had tax 

problems. I was engaged in other matters. 

And 

I 

7 

had found 

the racing of horses burdensome, and I sold 

my 


8 

racing horses and retained my breeding stock. 



9 

Q 

That is the only reason you ceased racing 

in 1970? 

10 

A 

Yes. 



11 

Q 

Do you recall giving a deposition in this 

case 

on 

12 

March 5, 

1971? 



13 

A 

Do I remember giving a deposition in — 



14 

Q 

Yes. 



15 

A 

I gave no deposition in 1971. 



16 

Q 

You did not? 



17 


MR. MOSS: Whatever the time was, did you 

give 

a 

18 

deposition? 



19 


THE WITNESS: I believe in 1973. 



20 


MR. HYDE: Excuse me, you are quite right. 

I 


21 

misread the notice, date of notice. 



22 

Q 

Do you recall giving a deposition on March 

28, 

19737 

23 

A 

If that is the date, yes. 



24 

Q 

This is page 107. do you recall being asked this 

25 

question 

and giving this answer: 
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"Question: Why did you stop racing horses at the 

end of 1970? 

"Answer: Because I had federal troubles with the 

Securities and Exchange Commission, and I was heavily engaged 
in protecting my business and my financial matters, and I 
felt my family and my personal life was more important than 
horse racing." 

A Isn't that what in effect I said just before to 

you? 

THE COURT: Yes, but not quite so eloquently. 

MR. MOSS: In any event — 

Q Do you recall giving that question and answer? 

MR. MOSS: Just a minute. 

A Yes, but I gave it before in a different way. 

Q You testified that certain barns at the NYRA tracks 

were kept vacant until certain Jockey Club members arrived. 

Is that correct? 

A Yes. 

Q Do you know whether there were other horsemen available 
who wanted to use those barns at that time? 

A Yes. In fact, I believe for one or two years there 
was a temporary stall progam where some horsemen were permitted 
to use a few stalls and had to move out when the Jockey Club 
and the NYRA members arrived. 
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while they were not in use they were 
lorsemen? 

•fill repeat that for you. I said that a 
ar of these empty stalls were made available 
on a temporary basis, but only during the 

lie that I recollect and only a small number 

% 

have any personal knowledge of any stall 
some other horsemen being kept available 
member or NYHA trustee? 


j 


ask you if you recall giving this testimony 
. This is page 87 and 88. 
on: Did you know whether anybody else 

e stalls at that particular time? 

: Of my own personal knowledge? 
on: Yes. 

: Or from hearsay? 

on: Your own personal knowledge. 

: No." 

hen I will answer in the same way now. 


bout to give you a hearsay answer, but as 


t 


1 

2 
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6 

7 

8 
9 
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THE COURT: 
in this business. We 
A And he jus 

answer to that questi 
Q I think yo 

states, and I believe 
New England, New York 
you have raced in? 

A You are re 

kept records, because 
Q You cannot 

A I can give 

important to you. 

Q Go ahead. 

A Almost eve 

track I raced at, at 
no, there is no racin 
Jersey, Delaware, Mar 
it important for me t 
Q If you can 

A Illinois, 

othe rs. 

Q You shippe 

those states? 
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We have certain peculiar traditions 
don’t allow hearsay, 
t precluded me from giving a hearsay 
on. 

u said that you had raced in a number of 
you specifically mentioned Florida, 

. Could you tell us the various states 

ally testing my memory where I haven't 
this is over a period of fifteen years, 
remember the states? 
you the major states if they are 


ry major Eastern state that had a race 
one time or another: Maryland, Virginia 
g in Virginia — Kentucky, Florida, New 
yland, Massachusetts, New Hampshire. Is 
o go on? 

i. 

Michigan, Ohio. I am sure there are 

;d your horses to all those tracks in all 
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A I shipped a horse to a race. 

Q And sometimes you shipped your whole stable? 

A No. I never shipped my stable anywhere but from 
New York to Florida and from Florida to New York. 

Q Mr. Karlinsky, would you say that, by and large. 
Jockey Club members and trustees of NYRA own horses of a 
higher quality than horses owned as a group by other horsemen? 

A Yes. 

MR. HYDE: No further questions. 

REDIRECT EXAMINATION 
BY MR. MOSS: 

Q You were going to compare Saratoga with Atlantic 
City. Would you do that, Mr. Karlinsky, please. 

A Yes. I was going to compare Saratoga with 
Ak-Sar-Ben, which is in Hot Springs, Arkansas, and with 
Atlantic City, which is a resort in New Jersey. Both of these 
meets I believe are provided for by the various legislatures 
of those states. They are helpful to that area of the state. 

I know of this because I inquired. They are historical meets 
that have to coincide with the wintering in Arkansas and 
Hot Springs, and this summer at Atlantic City, to help the 
crowds and the people in the area. They run a well balanced 
meet that does not vary substantially from the meets at 
Monmouth and Garden State. They run the same proportion of 
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stakes, and they get virtually the same horsemen who cone and 
race there. The conditions are pretty much alike. There is 
no disparity, there is no feeling of "I don’t want to go 
j there because of extraordinary expenses," because the 
opportunities to win, the opportunities to carry on your 
business and profession, are provided for. These distinguish 
themselves from Saratoga, like black distinguishes itself 
j from white. 

THE COURT: Do you race those too? 

THE WITNESS: Yes, I have shipped horses to -- no, 

I 

I don't believe I have ever raced at Ak-Sar-Ben. I have been 

i 

there, I have attended the meetings, I have seen the races 
there. I have shipped horses to Atlantic City. 

Q I would like to ask you in connection with your 
examination to which Mr. Hyde referred whether just prior to 
the questions which he read to you these questions and answers 
were put to you, and I am talking about page 86. 

A Excuse me, counselor, I am really a little bit hard 

I 

I 

of hearing, so if you will help me -- 

THE COURT: He has a lot of competition with the 
noise here besides. 

Q Mr. Karlinsky, I read to you beginning at page 86 
of the deposition that Mr. Hyde just read to you, and I ask 
you whether these questions and answers were also made: 


25 
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2 1 

"Question: Do you know of any other owner or 

3 1 
J 

trainer who sought stall space that was refused stall space 

4 

on the grounds that stalls had to be kept vacant? 

5 

"Answer: Only by hearsay. 

6 

"Question: To your direct personal knowledge have 

1 

7 1 

7 

stalls or barns ever been kept vacant or reserved for the 

8 

future use of any defendants? 

9 

"Answer: Yes. 

10 

"Question: Which ones? 

11 

"Answer: Stalls at Belmont. You want me to 

12 

recollect the number of the barns? 

13 

i 

"Question: No, but I would like you to tell me 

14 

how you know that of your own direct personal knowledge and 

15 

what the circumstances were. 

4f’ 

"Answer: Because 1 entered the gate, the training 

17 

gate, during the early periods of the year and late periods of 

18 

the year. 

13 

"Question: What years are these? 

20 

"Answer: These are the years during the sixties. 

21 

all the sixties, and drove past vacant barns and inquired of 

22 

the guards and inquired of the people at the track and 

23 

inquired of the dockers and inquired of the other trainers. 

24 

"Question: What did you inquire about? 

25 

"Answer: Why the stalls were vacant; why the barns 
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were vacant while four and five horses were running in races 
on the afternoon program, and I was told they were reserved 
for the defendants." 

Then the question that Mr. Hyde asked you about 
personal knowledge and so on. 

Those questions and answers were as Mr. Hyde read 
to you. Do you recollect the questions and answers I just 
read to you? 

A Yes, of course. I recollect them all. I don't 
recollect them in any particularity — that was a year and a 
half ago. 

THE COURT: But you remember being questioned on 
those general areas? 

THE WITNESS: That is right. 

Q I want to repeat some of the questions as a 

preliminary to what Mr. Hyde just asked you: 

"Question: To your knowledge have stalls and 

barns ever been kept vacant or reserved for the future use 
of any owners or trainers other than the defendants?" 

THE COURT: That is just repeating? 

MR. MOSS: He just asked that but I want to use 
that to lead into another one. 

THE COURT: All right. 

Q "Answer: I have no personal knowledge. 


SOUTHCRN DISTRICT COURT RfRORTCRS, U S. COURTMOUSt 






■v. 


IT 


wctb 


44 l a 

Karlinsky *■ redirect 

"Question: Do you have any hearsay knowledge 


about that? 

"Answer: Yes." 

MR. HYDE: I object to any further reading. I 
think there comes a time when the hearsay testimony — 

MR. MOSS: May I read just the next question and 
then I will answer that? 

THE COURT: Yes. 

"Question: What is it?" 

MR. MOSS: Now, it is true that objections and 
exceptions to a deposition are reserved. But those are 
objections I may have to his questions. In other words, when 
he has asked for the background of this, he cannot object to 
a question which he himself has asked. 

THE COURT: Wait a minute. What he said in the 
deposition is wholly irrelevant and immaterial unless it 
qualifies something he says here. The mere fact he said it 
in the deposition — if you want to ask him the same questions 
here, I will rule on it -- may be useful to Mr. Hyde but has 
no relevance to you. 

MR. MOSS: It is my understanding that if Mr. Hyde 
picks out a certain point of this which he consideis relevant 
I am then permitted to go 

THE COURT: If it qualifies his answer, what he 
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brought out on direct or cross, whatever it was, that he had 
no personal knowledge. 


MR. MOSS: And then Mr. Hyde's office, whoever 
conducted the examination, said, "Give me your background of 
hearsay knowledge." 

THE COURT;We arerft interested in his background of 
hearsay knowledge, what Mr. Hyde's office may have been 
interested in then, but I am not now. 

MR. HYDE: Your Honor, for discovery purposes, 
hearsay is admissible because it may lead to sources of 
admissible evidence. That does not make the question and 
answer admissible on trial. 

MR. MOSS: I have no other questions. 

: RECROSS-EXAMINATION 
BY MR. HYDE: 


17 

18 

19 

20 
21 


22 


23 


24 


25 


Q Just one further question or two on Saratoga. 

Mr. Karlinsky, will you agree with this statement -- 

A I am sorry, I can't hear you. Would you come a 

|| little closer? 

Q "Saratoga is the traditional home of thoroughbred 

racing, not only for New York but for the nation"? 

A Would I agree with that? 

Q Yes. 

A In what sense, sir? 
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Q Do you agree that that is a true statement? 

A No, I don't agree. 

Q You don't. 

A I think the Kentucky Derby might qualify just as 

equally as well as the Belmont stakes, as the Capistrano 

Handicap. 

THE COURT: Where is that? 

A As the meeting at Keeneland — this is the Santa 
Anita -- as the meeting at Keeneland, which has all the 
tradition of racing. 

I think that specifically alludes to the opinion 
| that the Jockey Club has of its own tracks in those areas. I 
don't think that talks for me. I don't think that talks for 
98 percent of the horsemen who race their horses throughout 
the United States. It talks for a select group of people who 

I 

have been partying there for a hundred years. 

Q Would your opinion be changed if I told you that 

that statement v/as made earlier this year by the Governor of 
the State of Mew York, Malcolm Wilson? 

I 

A No, it wouldn't change at all. 

MR. HYDE: No further questions. 

MR. MOSS: No further questions. 

(Witness excused.) 

MR. MOSS: If your Honor please, with the 
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exception qf statistical testimony, the nature of which I 
began to describe to you yesterday, and which we may avoid 
depending upon the conversation with Mr. Hyde now, that for 
the time being is our case. The suggestion was made that the 
statistical testimony which was introduced at another trial 
be incorporated by reference, so to speak, into this one to 
avoid waiting for the people to come back, and so on. 

But there is one other problem, which I also 
discussed with Mr. Hyde. The damages which we are going to 
ask on behalf of these individual plaintiffs will be calculated 
upon this basis: The bookkeeping reports offered by the 
defendants indicate that during these years they won a certain 
amount of money, Mr. Karlinsky did and Mr. Jacobs did. We 
are taking the racing commission's public figures as to the 
purses paid percentagewise at Saratoga, that is, purses paid 
in relation to the handle of the individual track at Saratoga 
and at Belmont and Aqueduct. We are saying that to the extent 
to which Saratoga paid more than the average purse, say 
3 percent allocated by the legislature, and Aqueduct and 
Belmont paid less, the damages of these individual plaintiffs 
are calculated on the basis, for the sake of argument, if 
Saratoga paid 3.5, that that extra .5 percent that was paid 
out at Saratoga must be paid back to the horsemen who raced 
at Belmont and Aqueduct; that whatever the percentage — 
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suppose it was .5 or whatever it is — that that should be 
added to their particular share of the winnings which their 
bookkeeping reports showed, as their damage in this case. 

It appears that there is a mathematical 
calculation involved there, with no dispute as to the figures 
we are going to use. We are going to use the racing 
commission's figures. It will take a little time to do that. 
If this is agreeable to Mr. Hyde -- he has not expressed any 
agreement or disagreement with all this as yet — we will 
sometime during the coming week submit those figures to your 
Honor, just the mathematics of them, after they have been 
approved by Mr. Hyde, naturally. On that basis we might 
stipulate with respect to the rest of the case if that is 
agreeable to Mr. Hyde. 

THE COURT: Actually, you are not conceding the 
validity of his theory. 

MR. MOSS: Of course not. 

MR. HYDE: If we check the arithmetic and the 
arithmetic is correct, we would agree to that, without of 
course any prejudice to our position. 

MR. MOSS: Of course he does not agree to the 
validity of our theory at all. 

THE COURT: That seems sensible. 

MR. MOSS: Can we stipulate as to the testimony 
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with respect to the accountants — 

MR. HYDE: Can't we do it later? If you want to 
offer certain pages — 

MR. MOSS: I am going to offer the whole thing, 
the direct examination of Mr. Fine together with the cross- 
examination, just as if he came to the trial. In other words, 
say this was testified to at the other trial. Here it is. 

That is what I understood you were saying to me yesterday 
afternoon. 

MR. HYDE: I did not understand that. 

MR. MOSS: With the cross-examination. It is 
entirely up to you. I am not pushing this. We were talking 
jj about this yesterday. 


15 


16 
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THE COURT: You called a witness in another trial 
and you cross-examined him? 

MR. MOSS: Yes. 

MR. HYDE: As I recall, I did not try the other 
case, your Honor; my associate, Mr. Fine, did. I take it 
there is also the statistician whose testimony — 

MR. MOSS: Everybody, with the cross-examination. 

MR. HYDE: Just may I have a moment, your Honor. 

MR. MOSS: It is entirely up to you. 

THE COURT: I will take a five-minute recess. 

(Recess) 
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MR. HYDE: Your Honor, I have no objection to this 
arithmetical computation of damages that Mr. Moss proposed. 
However, the testimony that these individuals gave before 
Mr. Justice Stecher comprises more them 300 pages in length 
and contains all sorts of material, and I do not want to 

i agree to having testimony of that volume just put in this 

I 

record without having the witness personally before your 

I Honor and available for cross-examination by me with respect 
to the particular issues that may be here in this case. 

MR. MOSS: Under those circumstances I think your 
Honor indicated that we might resume on Monday afternoon at 
2 o'clock. Is that the way we left it? 

THE COURT: Yes. And you said it would take about 

; an hour. 

| 

MR. MOSS: Yes. I don't think this will be that 

|| 

j long. I agree with Mr. Hyde to this extent: that I thought 
that the volume in that was greater than it needed to be. 

THE COURT: This all goes to damages, I assume? 

MR. MOSS: No, no. This goes to use of stalls and 
who got them and the percentages and things of that kind. 

THE COURT: Are you in a position, as you thought 
you ere yesterday, to proceed with your defense subject to 
being able to reopen after, if something surprising develops 
in this? 
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MR. HYDE: Yes, your Honor. My present position 
is not to call any witnesses, because, as your Honor is 
aware, six of our people were called by the plaintiffs, and I 
think that we have elicited through the examination of those 
people what will be our case. Of course, I reserve my rights 

I 

j in case something new should turn up in the further examina¬ 
tion of witnesses. 

There are certain exhibits which I do not believe 
| require any witness that we would like to put in evidence. 

1 can do that now. 

THE COURT: Why don't you do that now? 

I 

Mj*. HYDE: I have these pre-marked, your Honor. 

First we have gathered together a collection here 
of all of the various rules and regulations pertaining to 
racing in the thirty states of the United States that have 
; program racing. I don't want to burden the record with that 
volume of material, because portions that I rely on are 
simply those portions which recognize the Jockey Club as an 
official body for various purposes, such as the registration 
of thoroughbred horses, the registration of colors, stabl^ 
names, and so forth. 

I think, in fact, your Honor could take judicial 
notice of this, because it is part of the law of the various 
states. But since this material is not readily available, I 
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2 trust, in the library upstairs, in order to aid your Honor's 

3 judicial notice we have gotten together excerpts from all of 

4 these various rules and regulations where the Jockey Club is 

5 referred to and recognized as an official body. I would like 

6 to present that as Exhibit C. 

7 THE COURT: Have you seen that? 

8 MR. MOSS: No, I have not. 

9 MR. HYDE: We can make copies. We have extra 

10 copies here for Mr. Moss. 

11 MR. MOSS: May I ask the purpose and relevancy of 

12 this before I look at it? I may not have any objection, 

13 depending on what it is put in for. 

14 MR. HYDE: It is simply put in, your Honor, to 

15 show that the functions performed by the Jockey Club, which 

16 are to some extent alleged in the complaint, are in fact 

17 recognized in the law of the states as being, let me say, 

13 official duties in a sense, in that the various states rely 

19 upon the Jockey Club to perform these functions, such as 

20 registration of thoroughbred horses. 

21 THE COURT: How is it relevant? The New York 

22 legislature recognizes the Jocke/ Club or doesn't it? 

23 MR. HYDE: Oh, yes. New York is one of these 

24 states. We simply go beyond New York and say not only New 


25 York but thirty states, all of the states in which thoroughbre 
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2 

racing is conducted in the United States, recognize the Jockey 



3 

Club as an official body. It is relevant only because the 


0 

4 

complaint seems to toss this in as one of its allegations of 



5 

monopolization. 



6 

MR. MOSS: No, the complaint, your Honor, has 



7 

really nothing to do with the right of the Jockey Club, in 



8 

New York particularly, which we concede, to pass upon leases 



9 

and stable names and colors and things of that kind. 



10 

registration. The complaint does not say that at all. The 



11 

complaint say? that the Jockey Club conspired with the New 



12 

York Racinq Association to use the ^jcx^er which the New York 



13 

Racing Association had to govern racing in New York to use 



14 

it for their mutual benefit as individuals. The Jockey Club 



15 

joined in this, as Jockey Club, in their other capacity as 



16 

horsemen. I certainly don't know the relevancy of it. If 



17 

New York gives certain powers, that could conceivably be 



18 

relevant, I don't know how, because it was not the exercise 



19 

of those powers which we criticize or which we base our claim 



20 

on. I just don't think it is. I don't think any great harm 



21 

would be done to us, quite truthfully, by having them around. 



22 

but I don't see that they are especially relevant. 


0 

23 

THE COURT: I don't quite see that they are 



24 

relevant. They are sort of character testimony. 



25 

MR. HYDE: The problem is this, your Honor: here 




40IITHPBM nitT«*rT TOUHT fttPOftTmt U t rftlItTanillf 



*1 







451a 


1 ; wcUj 


2 we Save an a tended complaint which alleges in paragraph 5 , 

3 where it describes the Jockey Club, and I quote: "It purports 

4 to act in a supervisory and administrative capacity in matters 


5 doling with racing, including but not limited to record- 

6 keeping, transfer, sales and leasing of horses and adoption 

7 and use of stable names, and it asserts the right to pass 

6 i judgment upon, approve or disapprove such transactions, and 

9 to collect fees in connection therewith." 

I 

10 So what I am shcx/ing is that what it purports to do 

11 | and the rights it asserts, which are alleged here in an anti- 

52 trust complaint, are duties, functions, recognized by law 

i! 

13 throughout the United States. 

H MR. MOSS: In that connection the rules of the 

15 New York State Racing Commission plus the laws of the State 

10 of New York would conceivably be relevant. But why the rules 

17 of these other states? 

18 THE COURT: Yes. I don’t really see that. 

19 MR. HYDE: I think, this case goes beyond New York, 


20 - 1 your Honor. This is an antitrust case under the federal 


2i antitrust laws. This is not brought under the laws of New 


22 1 York. 


THE COURT: But they assert malfeasance in New 


24 || York, as I understand their complaint. 


25 


MR. MOSS: That is correct, your Honor. 
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MR. HYDE: I think it is still relevant in that — 

MR. MOSS: If your Honor please, I will tell you 
what our practical objection to this really is. We all 
understand that regardless of who wins or loses this case 
that this is going to be a record which is going to have to 
be printed on appeal to a large extent. To put that kind of 
business in is staggering. 

MR. HYDE: I am not putting that in. I am only 
putting in the excerpts. 

THE COURT: Only the excerpts. 

MR. MOSS: It is the same thing. I don't think 
that they are harmful, but neither are they relevant, and 
normally I say, well, all right, but I will just stand on the 
objection here. 

THE COURT: Of course, it really doesn't make any 
difference from the appellate point of view, because if I 
exclude them — 

MR. HYDE: Refer to them anway. 

THE COURT: You can refer to them anyway. But I 
don't really see it. As I understand the complaint, it only 
alleges malfeasance in New York State, and therefore that 
such malfeasance if it occurred is legalized elsewhere I 
don't see as relevant. 

MR. HYDE: I think the actual conplaint does go 
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beyond New York, because it does frequently talk in terms of 
New York and certain other states. 

THE COURT: Do you contend the malfeasance goes 
beyond New York? 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. MOSS: No, I do not, sir. 

THE COURT: To the extent that your complaint 
suggests that, you narrow it. 

MR. MOSS: That is right, sir. 

MR. HYDE: My position is, your Honor, as you know 
I feel that we can use these in any event and that I only 
i offer them as a matter of convenience. If your Honor does 
not feel that you need them for purposes of this case, we 
won't press the point. 

THE COURT: Especially since he has now narrowed 
the complaint. 

MR. HYDE: All right, we won't press the point. 

We also had marked as Exhibit D for identification 
certain excerpts from the Code of Federal Regulations, 
together with a letter from the United States Department of 
Agriculture to the Jockey Club, which officially recognizes 
the Jockey Club as a registrar of thoroughbred breed for 
purposes of entry of thoroughbred animals into the United 
states. Again thi 3 is an instance of official recognition 
of the Jockey Club as a depositorv of — 
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MR. MOSS: If he wants to use documents like that, 
he can attach them to his brief, if your Honor please. There 
is no point to putting them into the record, because they are 
not properly part of the record. They are not relevant and 
admissible evidence. If he wants to make arguments about these 
things, he can attach these things to his brief and argue from 
them, why clutter the record with all these things? 

MR. HYDE: I agree. I can certainly do that, your 

Honor. 

THE COURT: There is testimony to that effect. It 
is uncontradicted. So I don't see that you need it. 

MR. HYDE: Next, your Honor, I would like to offer, 
as exhibits, Defendants' Exhibits E through M, recent 
statistics prepared by the plaintiff Horseman's Benevolent 

and Protective Association for the years 1972 back through 
1965. 

MR. MOSS: I don't think I have any objection to 
these. May I have the purpose for which they are being 
offered? 

MR. HYDE: The purpose is to lay a foundation for 
the next two exhibits, and let me offer those now. As 
Exhibit N for identification I would like to offer a 
compilation that we have prepared from the statistics of the 
Horsemen's Benevolent and Protective Association, showing in 
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each of these years, 1972 back through 1965, the twenty U. S. 
race tracks which have the highest percentage of total moneys 
paid to horsemen allocated to stake races. Your Honor has 
heard testimony here about the amount of stake races in 
proportion to other races at New York Racing Association 
tracks, particularly at Saratoga. These figures which we 
have taken from the plaintiffs' own statistical computations 
in these years show, for example, that in the year 1972 
Saratoga paid out only 23.8 percent of its total moneys paid 
to horsemen from stake races. This placed it No. 9 behind 
Hollywood Park, b hind Santa Anita, behind Washington Park in 
Illinois, behind Wo other smaller tracks in California, 
behind Gulfstream, behind Belmont, behind Hialeah. We have 
done this for the various years. 

MR. MOSS: I would object to that because the last 
statement Mr. Hyde gave is a clue to what we are talking about. 
He said that they paid out — that Belmont, for example, where 
the testimony here indi ates that the proportion paid out in 
stake races at Saratoga was infinitely greater than at Belmont. 

MR. HYDE: These are the plaintiffs' own statistics. 

MR. MOSS: Wait a minute. And they are being 
misused. They are being misused. In other words, if Belmont 
runs for 600 days and pays out a certain amount of money in 
stake races, and if Saratoga runs for 24 days — 
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THE COURT: He says percentage. 

MR. HYDE: Yes, your Honor, exactly. The totals 
are given here. There is no question. Saratoga pays out — 
and this is 1972 a total of $585,000 in stake races. 
Belmont pays out $1,795,000. But when you convert those into 
percentages, you find that Belmont is paying 24.5 percent in 
stake races while Saratoga is paying 23.8 percent, less than 
Belmont. 

MR. MOSS: If your Honor please, I think that 
any information or testimony to this effect must be subject 
to cross-examination. 

THE COURT: This is a computation. I will accept 
it, subject to your being able to examine it over the 

weekend and dispute it. 

' 

MR. HYDE: Fine, your Honor. 

MR. MOSS: All right. 

MR. HYDE: The next exhibit, Defendants' Exhibit P, 
is a further computation made from the statistics of the 
! Horsemen's Benevolent and Protective Association in which we 
have added up their figures to show the percentage that the 
NYRA tracks constitute of the total U. S. market. We have 
used the percentage of purses paid by race tracks, in the 
first instance in the entire United States, and secondly in 
the Eastern United States we have stated on here which states 
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we have used. 

These show, for example, that in 1972 the NYRA 
tracks constituted 11.5 percent of the total U. S. market and 
23.2 percent of the Eastern U. S. market. We go back through 
1965, again using the plaintiffs' own statistics in order to 
make this computation. I offer this subject to the same 
opportunity of the plaintiff to check the figures over the 
weekend. 

MR. MOSS: If your Honor please, it is not just the 
figures. We have heard too much testimony here about the 
varying conditions which might affect this. We have heard, 
for example, that certain tracks at certain times pay higher 
stake percentage and higher purse percentages, and other tracks 
at other times paid lower purse percentages; whereas the 
overall average over the year that this track pays sometin^s 
comes into question. 

In the second place, we have also heard that there 
are individual circumstances which affect in a given case the 
number of stakes and the number of overnights, Saratoga being 
one as compared to Belmont and others. 

I think that these figures, which are going to be 
used as a basis for an argument, must be subject to cross- 
examination — 

THE COURT: I have told you that you have the 


southern outrict court reporters u.s. courthouse 











458 a 


wctb 


weekend to go over then. If you find there is something wrong 
with them, you can challenge them. 

MR. MOSS: All right. 

THE COURT: They are received subject to motion to 


strike. 


(Defendants' Exhibits E, F, G, H, J, K, L, M, N, 


21 i 


and P were received in evidence.) 

1 

MR. HYDE: Those are all the exhibits we have, 

| your Honor. 

MR. MOSS: May I call for the production at this 
time of the minutes of that November 12 or 13 meeting that 
I had asked to have them bring here today? 

MR. HYDE: Yes. Your Honor, before we do that, 
there is one other thing. We got the certificate of 
incorporation and the bylaws, which were mentioned yesterday, 
and I would like to have those put in as the next two 
defendants' exhibits. 

MR. MOSS: No objection. 

THE COURT: That is of the Jockey Club? 

MR. HYDE: That is of the New York Racing 
Association, which was then known as the Greater New York 
.^wsociation, there having been a change in name to its 
present name. 

(Defendants' Exhibits Q and R were received in 
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2 evidence.) 

3 THE COURT: Are these the minutes of the meeting 

4 when the new man was appointed? 

5 MR. MOSS: Yes. That was the date. There is no 

6 mention of him in the minutes, actually. I want principally 

1 

7 ! to show that — 

. 

8 MR. HYDE: We will stipulate to that. I was going 

9 to object to the introduction of all of the minutes on the 

10 i grounds that there are many confidential and irrelevant 

1 

11 | matters. If all that is wanted — 

12 , MR. MOSS: Stipulation that at the meeting Mr. 

13 ! Trotter's replacement by Mr. Noe was accomplished, at t K at 

14 meeting of the board of trustees, and Mr. Phipps was present 

15 | and voting. 

16 i MR. HYDE: We agree. 

17 THE COURT: You so stipulate. He voted for the 

18 replacement? 

19 MR. HYDE: I believe he so testified, your Honor, 

20 1 yes. 

21 'll THE COURT: He said he doesn't remember. If he 

22 was there, he must have. 

23 MR. HYDE: Right. I think the testimony was that 

* 

24 it was a unanimous vote, and he was there. 

25 THE COURT: All right. That is so stipulated. 
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2 

Just for the purpose of my education, while the 


3 

case is still fresh in my mind, what do you plan to establish 


4 

on Monday? 


5 

MR. MOSS: On Monday I am going to bring in the 


6 

figures which I began to describe to your Honor yesterday; 


7 

that people submit stall applications, and a great many of 


8 i 

them are turned down; that the percentage of turndowns as 


9 

compared to stalls asked for is substantially different 


10 

between trustees and Jockey Club members and nonmembers of 


11 

the Jockey Club and trustees, and that that takes a turn when, 


12 

for example -- again I don't have the numbers before me at 


13 

the moment, but if I may just take hypothetical figures — 


14 

let us say for the sake of argument in the case of Jockey 


15 

' Club members at Belmont and Saratoga 85 percemt of their 


16 

requests are granted as compared to, say,60 percent of the 


17 

• 

requests of other people. When these stall applications are 


18 

in for Saratoga, suddenly 92 percent of the Jockey Club 


19 

members' applications are granted as contrasted to about 


20 

50-some-odd percent of other people's applications being 


21 

1 

! granted. 


22 

THE COURT: And that is it. 


' 23 

MR. MOSS: That is in general. 


24 

We have some other testimony which we may also put 


25 

in, but that we are going to decide over the weekend as to how 
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2 

far we want to carry the statistical thing as to the use of 


3 

the stalls. Quite frankly, we have had an argument among 


* 4 

ourselves as to the relevancy of that in this particular case 


5 

as contrasted with other cases in which we have that 


6 

testimony. We may or may not put that in as well on Monday. 


7 

THE COURT: All right. Then Monday at 2 o'clock. 


8 

MR. HYDE: Thank you, your Honor. 


9 

THE COURT: You say this will be roughly an hour? 


10 

MR. MOSS: I would guess that, your Honor. It 


► 11 

depends on the length of cross-examination, of course. I 


12 

will say that one of the things that interfered with my 


13 

conception of the timing of this case in any event was that 


14 

with these witnesses there was substantially more cross- 


15 

examination last time, there had been a mistrial, and I assume 


16 

that will continue on Monday. 

1 

i 17 

THE COURT: Let me do this. Leave your telephone 


18 

numbers. If I get started with a trial on Monday morning, I 


19 

may call you and postpone it to 3 o'clock. If I don't get 


20 

started, 2 o'clock is more convenient for everybody. If I 


21 

get started with a trial, I will go to 3 and then adjourn that 


22 

trial rather than keep them around and bring them back after. 

I 

23 

Give your telephone numbers. Otherwise I will see you 

L 

r 

24 

Monday at 2. 


25 

(An adjournment was taken.) 

» 

f 
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Raymond E. Karlinsky, Howard Jacobson, 
Harry M. Hatcher, and Horsemen's 
Benevolent and Protective Association, 
!Inc., etc., 


Plaintiffs, 


-against- 


The New York Racing Association, Inc., 
Jockey Club, James C. Brady, George D. 
Widener, John C. Clark, etc., 

Defendants. 


69 Civ. 4082 


New York, N. Y. ( 

July 15, 1974 - 3 p.m. 


THE CLERK: Karlinsky v. New York Racing 


Association. 


MR. MOSS: Your Honor, I have recalled Mr. Noe for 
just one or two questions* now we will go ahead. 


18 KENNETH 


NOE, having been previously sworn. 


resumed the stand. 

THE COURT: You are still under oath. 
THE WITNESS: Yes, sir. 


22 REDIRECT EXAMINATION 

23 BY MR. MOSS: 

24 Q Mr. Noe, in deciding whether or not to use stalls, 
2. r > is it true that one of the things — one of the most important 
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things which you considered was the extent of their 
participation? 

A One of them, yes, sir, 

Q And what do you mean when you say "participation - ? 
A The ones that run their horses. 

Q The horses which are there have raced a lot, would 


you call it that, or a satisfactory amount or something like 
that? 

A Yes. 

Q And the amount of that participation is one of the 
things which you consider? 

A Yes. 

Q Is it also a fact, Mr. Noe, that the object of the 
average horseman is to get as many stalls for'his horses as 
he can; is that correct? 

A Well, Mr. Moss, that will vary with the caliber 
of the horses, but as a general rule, yes. 

Q As a general rule the more starts the more chance 
he has of winning money, is that correct? 

A Yes. 

Q So one of the things when people come to you and 

say "Why don't you write that kind of a race or this kind of 
a race," the idea behind that is to get an extra start for 
their horses? 
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2 

A 

Most of the time — well, all the time I deal with 



3 

i the trainers, and he submits on his stall application the 


J 

4 

type of 

horses and how he desires to run — long, short or 



5 

whatever. It may be an allowance or claiming, and then it is 

1 


6 

my job to get them from different groups together and try to 

i 


7 

write races so that it will be competitive races 

' 


8 

Q 

But a trainer now and then says, "Why don’t you have 


9 

more of 

this" or "Why don’t you do more of this"? 

1 


10 

A 

Yes, sir. 



11 

Q 

And his object is to get more starts for his type 

1 


12 

of horses, whatever kind of horses he has? 

1 

| 


13 

A 

i 

Naturally. 



14 

1 Q 

Is there a substantial number of people racing at 



15 

Saratoga who do not normally race at Aqueducfand Belmont? 



.6 j 

A 

No, sir. 



17 

Q 

| 

Is there a different crowd there? 



18 

A 

No, sir. I have, I believe since I have been in 



19 

New York 

, only about four outfits — maybe five. The rest of 1 


20 j 

them normally come from Aqueduct and Belmont. 1 


21 


THE COURT: Four or five outfits that do not go to i 


22 

Aqueduct 

and Belmont? 


f 

23 


THE WITNESS: Yes. 



24 

Q 

Could you name them. 



25 

A 

Well, I can name them by trainers. Henry Clarke, 
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2 

Jack Weipert, Chuck Parke, Lloyd Gentry, Buddy Raines. | 


3 


I believe that there is a couple of smaller outfits 


4 

with two 

or three horses. 


5 

Q 

These are the big ones, is that the idea? 


6 

A 

Well, Mr. Hooper ~ Parke, 25; Weipert, 16; Clarke, 


7 

| 10. 

1 



8 


You know, there are very few new things since I 


9 

have been 

there 


10 

Q 

You say since you have been there. Do you have an 


11 

i . 

impression that this might have been different since before 


12 

1971? 

i 


13 

A 

I honestly couldn't answer that. 


14 

Q 

« 

These people do not normally race at Aqueduct or 


15 

Belmont. 

They may sometime but I mean that as a full 


16 

participation. 


17 

A 

No, they come back in the fall. 


18 


THE COURT; They come back to Belmont? 


19 


THE WITNESS: They come back to Belmont and race 


20 

partially 

at Aqueduct in the fall. 


21 

Q 

After the Saratoga meeting? 


22 

A 

Yes. 


23 | 

Q 

But they don't race in the season basically? 


24 

A 

No, sir. 


25 

Q 

Are you influenced in giving them stalls at 
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i Saratoga by reason of whether or not they race a great deal 
at Belmont and Aqueduct? 

* 

A No. The reason I give them stalls at Saratoga is 
the reason I give anybody stalls, because they have real 
quality horses. It is a fact that there are a lot of handlers 


that don t want to go to Saratoga because of the expense. 

MR. MOSS: I have no more questions. 

THE COURT: As I correctly remember your testimony, 
it was to the effect that you never discussed with any of the 
trustees of the racing association the allocation of stalls? 

THE WITNESS: No, sir. My job is to allot these 

■ : stalls. 


THE COURT: You never discussed that with any other 

' trustees? 


THE WITNESS: They might call and ask me if so-and- 
so got stalls but I can't remember anyone asking me. 

THE COURT: And at the time you were negotiating 
for the job or they were trying to get you, was your policy in 
allocating stalls discussed in any way, shape or form? 

THE WITNESS: No, sir. The only stipulation that 
I made was that I allocated all the stalls. 

THE COURT: And nobody could fool around with that? 

THE WITNESS: Yes. 

THE COURT: Did anybody object, to that? 
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THE WITNESS: No, sir. That is part of the 


THE COURT: All right. 


5 recross-examination 

6 DY MR. HYDE: 

7 Q Mr. Noe, I believe you testified before becoming 
Racing Secretary of the New York Racing Association tracks you 

9 were Racing Secretary at Hialeah. 

10 A Yes, sir. 

11 0 And you last served there in 1971, and the 

12 j beginning of 1972? 

13 A Yes, sir. 

14 Q Could you tell us — 


I came to New York in 1972 and allocated the stalls 


16 i in 1971. 


17 Q At Hialeah? 

18 A Yes, sir. 

19 0 Now,when you were serving as Racing Secretary at 

20 Hialeah^ could you tell us with respect to your 1971 allocations 

21 what percentage of the stalls applied for you gave to trainers 

22 who trained exclusively for members of the Jockey Club and 

23 j what percentage of the stalls applied for you gave to other 


24 members? 


Well, Mr. Hyde, I sent and got those stall 
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2 

applications as a request by you people, and I think my name 


3 

is on what I allocated the stalls, and on the figures issued 

1 


✓ 4 

t 

today I think it was 81 percent Jockey Club. 


5 

1 

Q Granted. 


6 

A And 67 percent non-Jockey Club or trustees. 

1 


/ 

THE COURT: 81 and 67 add up to more than 100 


8 

1 

percent. 


9 

MR. HYDE: No, I think it is 81 percent of the 

j 

10 

stalls applied for by Jockey Club trainers that were granted -- 


11 

THE COURT: Oh, I see. 1 

12 

0 Is that correct? 

! 

13 

A I guess so, yes. 

1 


14 

0 And 67 percent of the stalls applied for by others 


15 

that were qranted, is that correct? 


16 

A Yes. 


17 

Q Now when vou grant stalls to a trainer you indicate 


18 

to him the number of stalls which have been allocated to him. 


19 

do you not? 


20 

A Yes, sir. 


21 ! 

Q This is based on your review of the horses which 


22 

he has indicated he wishes to bring into the race track, is 


23 

it not? 


24 

A Yes. 


25 

Q During the course of a meeting is the trainer free 
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to make substitutions of horses? 

A Oh, yes, that happens on a daily basis. It is not - 
well, it is not as flexible in others, such as Hialeah,as in 
places such as New York. Again we only have 40 days for the 

winter season. They don't fluctuate. There are some horses_ 

there are horses that go in and out. 

Q Specifically with respect to the stalls at the 
| New York Racing Association tracks, there are substitutions 
made by the trainers from time to time? 

A Oh, by every trainer, yes, sir. 

Q I think you said that in response to one of Mr. 

Moss' questions that the number of starts that a horse makes 
depends on the caliber of the horse. Could you tell us what 
you mean by that? 

A Well, a cheaper horse — and when I speak of 
"cheaper horse," a horse from, say, $20,000 down to $5,000, 
he will run more often than a better horse —than an allowance 
horse or a stake horse. Naturally they are not used as much 
because they have more earning power in allowance races 
because the purses are greater — the same as it is at any 
race track. 

MR. HYDE: I have no further questions. 

FURTHER REDIRECT EXAMINATION 
| BY MR. MOSS: 
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Q Just two questions: At Hialeah — let me put it 
this way, at any track in the country that you know of, does 
the percentage of purses paid bear some relationship to the 
handle taken in at the track? 

A Yes. The percentage of purses to the handle? 

Yes, sir. some of it is set by law; some of it is not. 

Q In other words, the track is limited in the amount 

of purses they can afford to pay by the size of the handle; 
isn't that correct? 

A Yes, sir. 

THE COURT: The handle is where the money comes 

from. 

THE WITNESS: That is where the purses come from, 

yes, sir. 

MR. MOSS: I have no other questions. 

MR. HYDE: No other questions. 

(witness excused.) 

MR. MOSS: Mr. Friedman. 

ABRAHAM FRIEnMAN 

r i t u m A N, called as a witness by 

the plaintiffs, having been first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 
HY MR. MOSS: 

Q Mr. Friedman, what is your business? 
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2 

A 

I am a certified public accountant, partner in 


3 

the firm of Paneth, Haber & Zimmerman. 


1 4 

0 

And how long have you been an accountant, Mr. 


5 

1 Friedman? 

i 


6 

A 

Seventeen years. 


7 

Q 

In connection with this case at the New York 


8 

Racing 

Association offices were certain records turned over 


9 

to you 

for your inspection? 


10 

A 

Yes, sir. 

% 

k 11 

Q 

Will you describe those records, please. 


12 

A 

There were applications for the stalls for each 


13 

trainer 

, and there were bookkeeping records. Basically those 


14 

were the main records that were turned over to us. 


15 

Q 

Was there any record showing the number of stalls 


16 ! 

granted 

to each trainer? 


i 17 j 

. 

A 

Yes, on the application. 


18 

Q 

On the application itself that was shown? 


19 

A 

The number of stalls granted to each trainer. 


20 

Q 

For what years did you examine those stall 


21 

applications? 


22 

A 

1967, 1968 and 1969. 


23 

Q 

And did you examine all the stall applications for 

' 

24 

those years? 


25 

A 

Well, yes, to an extent. There were applications — 




4 
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: we examined them all. We examined them all, yes . 

° Did y ° U find ^^ain of these applications 

were made by trainers who were trainers exclusively for Jockey 
Club members? 

A Yes. 

Q And did you find that certain of those that were 

8 | not trained by Jockey club trainers? 

9 | A Yes. 

10 Q And was there a third group of trainers, pubiic 

11 trainers “»o trained for some Jockey club members and some 


12 ]j non-Jockey Club members? 


1.3 

14 

15 

16 

17 | 

18 


19 

20 
21 
22 

23 

24 


A Yes. 

the COURT! Depending on which group it came into? 

THE WITNESS! Yes, it was ascertainable. 

0 Did you make lists of the Jockey club trainers 

for those three years? 

A Correct. 

0 And you checked off against those lists of Jockey 

Club membership for 1967, 1968 and 1969 in making this 
determination, is that correct? 

A That is correct. 

Q In your examination did you compare the stalls 

requested as against the stalls granted with respect to Jockey 
Club members, trainers who were training for Jockey club 
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2 members, and those granted to trainers who trained for non- 

3 Jockey Club members? 

4 A Yes. 

5 Q And what did you do with respect to the trainers 

i 

6 ; who did both? 

A Mixed — we ignored them. 

Q You ignored those. You compared those exclusively 

9 Jockey Club against the others? 

10 A Non-Jockey Club. 

11 Q How many stall applications did you examine for 

12 each of those years? Let me put it this way, stalls in 

i 

13 | 1967 to 1969, the stalls requested by members only. 

14 j A For members there were 1,786 stalls requested. 



15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q Anl of the stalls requested how many were granted? 
A 1,567, which is 88 percent. 

Q 88 percent of their requests were granted? 

A Correct. 

Q Now with respect to nonmembers, how many stalls 
: were requested? 
j! A 13,120. 

Q Stalls assigned? 

A 9,627. 

Q And the percentage granted there was what? 

A 73 percent. 
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THE COURT: 88 against 73? 

V 

THE WITNESS: That is correct. 

Q Now for any of those years did you make a 
comparison with Saratoga? 

A For 1968 we did a comparison with Saratoga. 

Q With respect to Saratoga for the year 1968 which 

|| Y ° U com P ared ' how man y stalls were requested by members? 

A 250. 

Q And how many stalls were assigned to members? 

A 234 . 

0 And what percentage of the stalls requested was 

granted to them? * 

A 94 percent. 

Q At Saratoga? 

A At Saratoga, yes, sir. 

Q Now with respect to nonmembers, how many stalls 

were requested? 


A 

Q 

A 

o 

A 


25 


1,594. 

And how many were granted? 

9 31. 

And the percentage? 

58 percent. 

MR. MOSS: For convenience sake, your Honor, I 
have that in summary form. 
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THE COURT: Is that a summary of what he said? 

MR. MOSS: Yes. 

THE COURT: All right, show it to Mr. Hyde. 

I take it you have no objection. 

MR. HYDE: No. 

THE COURT: Received. 

(Plaintiffs' Exhibit 25 was received in evidence.) 

BY MR. MOSS: 

0 Now for the years 1967 to 1969 at Aqueduct and 
Belnont, Mr. Friedman, using 100 percent of the applications, 
what was the average number of stalls requested by the trainers 
for member owners? 

A 26.92. That would be the stalls requested average 


15 j per trainer. 


16 


Q 


And how many stalls did the average trainer get 


b who trained for a member exclusively? 


18 

19 

20 II 

l! 

2 . | 

22 I 

23 

24 


A 23.69 — in other word3, of the 26.92 average per 
trainer stalls requested, 23.69 stalls were assigned. 

Q Right. 

THE COURT: What percentage is that? 

THE WITNESS: Which again is the same percentage — — 


88 percent. 


MR. MOSS: The same percentage breaks the things 


25 down to numbers. 
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THE COURT: I see. 

THE WITNESS: This tells you actually how many 


5 


6 

7 

8 
9 

10 

11 

12 

13 

14 


Let me get that straight. Of members only, there 
were 26.92 stalls requested and 23.69 granted? 

A Correct. 

0 And for nonmembers how many were requested? 

A 13.06 were requested and 9.54 were granted, which 

gives us the 73 percent. 

Q In addition to that did you do a survey, Mr. 
Friedman, on the ratio of horses starting to stalls assigned 
the number of horses for each stall assigned? 

A Yes, I did. 


15 


lfi 

17 

18 

19 

20 
21 
22 

23 

24 


25 


And did you do another one on the -number of starts 


to stalls assigned? 

A Yes. 

Q Did you base that on 100 percent examination on 
the applications and bookkeeping records? 

A 100 percent of the members. 

Did you take a sampling — I beg your pardon, this 
is 100 percent of the members? 

A Yes. 

Q And what was the basis of that? What was that 

based on? Did you base it on 955 nonmember trainers for 
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stalls assigned? 

A Yes. 

Q And on 250 nonmember trainers for average of 

horses starting? 

A Yes. 

Q And based on 955 nonmember trainers for stalls 

assigned and on 250 nonmember trainers for average of horses 
starting, is that correct? 

A That is correct. 

Q Would you please explain to us the difference in 

your figures, one of which says "ratio of horses starting to 
stalls assigned" and "ratio of starts to stalls assigned." 

Will you explain that to us. 

I A Yes. The ratio of horses starting would be the 

account of the starts for every horse. If a horse started 
two or three or four times it only counted as one. "hat 
would be the ratio of starts — that would be the actual 
starts -- how many horses started. If one horse started 
four times, that would be four. That would be the explanation 
q In other words, when you are talking about the 

ratio of starts to stalls assigned you are talking about the 
number of horses that started races, that raced out of those 
stalls, is that correct? 

THE COURT: Mo. You are talking about the number 
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of starts. 


Q 

A 

0 

A 

Q 


THE WITNESS: The number of starts. 

Regardless of which horse started? 

Correct. It is the number of starts. 

You are not talking about the number of horses? 
Correct. 

You are saying that anyhorses that he may have had 
xn his stalls, this is the number of times that those stalls 
were used by horses that started and raced; is that a correct 
description of that? 

A Yes. 

THE COURT: This could be ten, and if he had one 
more it would be eleven. 

Q And the other is the ratio of horses to stalls. 

THE COURT: Another example would be, if there 

were two -- 


THE WITNESS: if there were two horses starting 
it would be two no matter how many times they started. 

0 You would differentiate between horses that 
started and horses that did not? 

A That is right. 

Q Right. Now with respect to the member owners, 

what was the ratio of horses starting to stalls assigned? 

A 53 percent. 
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2 

Q 

And for nonmembers what was the ratio of horses 

3 

starting 

to stalls assigned? 

4 

A 

81 percent. 

5 

Q 

Now with respect to member owners, what was the 

6 

ratio of 

starts to stalls assigned — starts of any kind? 

7 

A 

1.58. 

a 

Q 

Now with respect to nonmembers what was the ratio 

9 

of starts 

to stalls assigned? 

10 1 

A 

2.97. 

11 


MR. MOSS: This is a summary as well, your Honor. 

12 I 

t 

! 

THE COURT: Mark it. 

k 13 ! 


(Marked Plaintiffs' Exhibit 26 for identification.) 

14 

Q 

Did you also compile some figures with respect to 

15 

the horses started by the various trainers? * 

la | 

1 

A 

Working on an average per trainer, yes. 

17 | 

Q 

With respect to member owners, the number of horses 

18 

starting 

per trainer what was the assigned average? 

19 

A 

12.62 per trainer. 

20 

Q 

And for nonmembers? 

21 

A 

7.75. 

22 

0 

Was that based on an actual count or sample? 

23 

A 

The nonmembers was based on a sample. 

24 

Q 

Of how many percent? 

25 

A 

Well, the sample was 25 percent. 
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0 And the average number of starts per trainer 

without reference to the particular horses for members was 
what? 

A 37.32. 

c 

Q And for nonmembers? 

A 28.36. 

THE COURT: Why was it higher for members and lower 
for nonmembers in this ratio? 

THE WITNESS: Well, that is only per trainer that 
were starting more horses per trainer. However, when you work 
on the other percentage, this was the percentage to the stalls 
assigned. In the first case, for stalls assigned the members 
were either starting them less or having less horses starting. 

When you take it per trainer it is’ possible that 
they had more starting per trainer, which is just a statistic, 
but the main thing is the ratio of the starts, of the horses 
starting to the stalls assigned. 

MR. MOSS: Will you please mark this for 
identification. 

(Marked Plaintiffs' Exhibit 27 for identification.) 

Q In addition to what you just testified to, Mr. 

Friedman, did you examine the New York Racing Association 
bookkeeping records with respect to the purse earnings of the 
plaintiffs in this action? 
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2 

A 

Yes, sir. 

3 

Q 

That is Mr. Karlinsfcy and Mr. Jacobson? 

1 4 

A 

Yes, sir. 

5 

Q 

For the years 1965 to 1970 how much did each of 

1 

6 

them earn. 

Mr. Friedman? 

7 

A 

Total? 

8 

Q 

Well ,you can give the totals. If you want to 

9 

break them 

down later, you can if you are asked. In the 

10 

meantime, 

give us the totals. 

1 11 

A 

Mr. Karlinsky, for the years 1965 to 1970 inclusive, 

12 

earned $72 

,625 in purses. 

13 


Mr. Jacobson, for the years 1965 to 1967, 1968 and 

14 

I 1969, earned $229,830. 

15 

Q 

Did you compare for each of those years the purses 

16 

paid at Saratoga for purposes of deciding to what extent they 

l 17 

I 

I 

varied from the total average purse distribution to the 

18 

three tracks? 

19 

i 

A 

Yes, sir. 

20 

Q 

Did they differ? 

21 

A 

Yes. 

22 

t 

Q 

Would you please describe that. 

J* 

A 

For the purses paid at Aqueduct and Belmont for 

24 

the years : 

L961 to 1970 as a percentage of the total handle. 

25 

the average was -- I have it on an annual basis but I would 
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say about — 

Q Give it to us on an annual basis 

THE COURT: For each year. 

THE WITNESS: For each year. 

1961 was 2.15 


7 

1962 was 

2.03 

8 

1963 was 

2.01 

9 

1964 was 

2.07 

10 

1965 was 

2.10 

11 

1 S66 was 

2.11 

12 

1967 was 

2.58 

13 

1968 was 

2.59 

14 

1969 was 

2 .57 

15 

And 1970 

was 

16 

These are all 

17 handle. 



18 

At Saratoga, 

19 

1961 was 

5.24 

20 

1962 was 

5.30 

21 

1963 was 

5.51 

22 

1964 was 

5.57 

23 

1965 was 

5.90 

Zi 

1966 was 

5.58 

25 

1967 was 

6.46 
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1968 was 6.45. 

1969 was 6.82. 

And 1970 was 6.55. 

Q And did you make a computation of how much would 
be needed to be taken from Saratoga and paid to the people 
who raced at Belmont and Aqueduct to make the purse 
distribution even, a common purse distribution for all tracks? 

A Yes, sir. 

0 Would you give us those figures, please. 

A The dollar figures? 

Q All right, and the percentage, if you have it, 
or give us both. 

THE COURT: Give the percentage for each. 

THE WITNESS: Well, there is no real — well, all 

! right. 


17 THE COURT: Give us what you have got. 

18 THE WITNESS: All right. 

19 A 1961, the excess amount paid at Saratoga — and 

20 by "excess" I mean the difference between the ^tual purse 

21 paid and the purse computed based on an average for all 

22 three tracks — for 1961 was $749,141. 

23 For 1962 it was $813,410. 

24 1963 was $878,013 . 

25 1 9 6 4 was $945,704 . 
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2 

1965 was $1,046,116. 

3 

1966 was $981,756. 

4 

1967 was $1,173,489. 

5 

1968 was $1,190,462. 

6 

1969 was $1,279,299. 

7 

And 1970 was $1,318,436. 

8 

0 What percentage would you use to add to the purses 

9 

earned at Belmont and Aqueduct to equalize those things, to 

10 

get a common purse percentage? 

11 

A well again by year, to equalize 1961 you would have 

12 

to add 6.709 percent. 

13 

1962 was 7.186 percent. 

14 

1963 was 7.304 percent. 

15 

1964 was 7.067 percent. 

16 1 

1965 was 7.870 percent. 

" 1 

1966 was 7.363 percent. 

1 

18 i 

i 

1967 was 7.277 percent. 

19 1 

1968 was 6.995 percent. 

20 

1969 was 7.538 percent. 

21 

And 1970 was 7.240 percent. 

22 

Q Now if you applied those percentages to the amounts 

23 

won in those years by Karlinsky and Jacobson, what would you 

21 

come up with? 

25 1 

A The total? 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q Well, all right, the total. 

A That will take just a moment. 

0 If you have it year by year we will take it. 

A I have it year by year. 

For Mr. Karlinsky, for 1965 he was entitled to an 
additional $1,444.93. 

1966 was $1,824.92. 

1967 was $245.96. 

1968 was $1,061.49. 

Q That would be the amounts added to his winnings 
for each of those years as you previously gave them? 

A That is correct. 

THE COURT: Is that all? 

THE WITNESS: No, I have two more.’ 

1969 $700.28. 

1970 $118.37. 

THE COURT: That is a total of? 

THE WITNESS: I haven't totaled them. 

THE COURT: What you are saying, I gather, is that 
Mr. karlinsky did not race at Saratoga? 

THE WITNESS: I wouldn't know offhand. What I am 

saying — 

MR. MOSS: He testified that he did not, your Honor. 
THE COURT: I assume that he did not race at 
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Saratoga, and that if he had won the sate pursea that he had 
won in the other two tracts, if the adjustment was made the 
way you figured it, so that the take would be even on all 
the tracks, this is what he would have earned additionally? 
THE WITNESS: That is correct. 

A NOW for Mr. Jacobson we have four years. The 
additional amount for Mr. Jacobson for 1965 would be 5270.33, 
For 1967 $5,097.54. 

For 1968 $5,320.40, 

For 1969 $6,051.88. 

THE COURT: Mr. Jacobson did not testify, did he? 

MR. MOSS: No, he was not called by either side. 

THE COURT: Is it stipulated that he never raced 
at Saratoga? 

MR. MOSS: He may have raced at Saratoga — i 
believe he probably did. 

THE COURT: Then these figures are meaningless. 

MR. MOSS: No. In our view it doesn't make any 

difference. 

THE COURT: Suppose he had raced at Saratoga, then 
he would be — 

THE WITNESS: These purses are only for Aqueduct 
and Meli.iont, the purses that I mentioned. 

THE COURT: Then you have to have _ 


soutmcrn outr.ct court 


RCRortcr*. U.». COUHTmOUH 




mktb 


Friedman - direct 


413 


Q Were the purses that he earned from Saratoga 
removed from your figures? 

A Yes. 

THE COURT: You do not know how much they are in 

Saratoqa? 

THE WITNESS: No, not offhand. 

THE COURT: But you do not know if he might have 
taken out more from his Saratoga figure. He may have been a 
big winner at Saratoga and a little at Aqueduct. 

Q Did you say, Mr. Friedman, that you took out his 
figures from Saratoga? 

A Yes. 

Q How did you take them out? 

A There were bookkeeping records. We took them out. 

Q In other words,you took away his actual earnings 
from Saratoga? 

A Yes. 

THE COURT: You can complete the record as to what 
they were, because I assume, if my hypothesis is not correct, 
so far as the record now shows he may have earned $10,000,000 
at Saratoga and he would have financed the whole lawsuit on 
transferring those earnings to Aqueduct. 

0 no you have those actual figures, Mr. Friedman? 

A Yes. 
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2 

Q Will you please give them to us. 


3 

THE COURT: So complete the record on that. 


4 

I am not making that as a serious assumption. 


5 

MR. MOSS: I am a little weak on the mathematics 


6 

1 

thing, I admit that. 


7 

Q Do the bookkeeping records submitted by NYRA show 


8 

where the money was won? 


9 

A Yes, which track. 


10 

THE COURT: You can complete that. 


11 

MR. MOSS: I will let that go for a minute. 


12 

Q Do you have those figures? 


13 

A Yes, I have the numbers here. For 1969 Mr. 


14 

Jacobson earned $4,430 at Saratoga. 


15 

THE COURT: It is a mathematical thing. You can 


16 

write a letter on that. 


17 

MR. MOSS: All right, forget it, then. 


18 

No other questions. 


19 

THE COURT: We will take a short recess. 


20 

(Recess) 


21 

MR. MOSS: If your Honor please, I am told that 


22 

one or two of these documents were not marked in evidence. 


23 

THE COURT: Well, let us get them in. 


24 

MR. MOSS: Here is a complete set. 


25 

THE COURT: Complete the record on this. Take out 
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1 

2 

of the figures that Mr. Friedman gave whatever contribution 


3 

there was to Aqueduct that care out, of Mr. Jacobson's 


4 

winnings. 


5 

MR. MOSS: You mean Saratoga winnings. 


6 

THE COURT: Saratoga winnings. 


7 

1 

MR. MOSS: will you please mark these in evidence. 

i 


8 

THE COURT: I am informed that 26 and 27 are not 

• 


9 

marked in evidence yet. Let us get them all marked and in. 


10 

MR. HYDE: May I see them? 


11 

Your Honor, I have no objection in that these are 


12 

the same figures that the witness testified to. 


13 

MR. MOSS: Yes. 


14 

MR. HYDE: But I do not concede the validity of the 


15 

study. 


lfi | 

THE COURT: I understand. 


17 

(Plaintiffs' Exhibits 26 and 27 were received in 


18 

evidence.) 


19 

MISS CAPLAN: And this should be marked as 


20 

Plaintiffs' Exhibit 28. 


21 ! 

(Plaintiffs' Exhibit 28 marked for identification.) 


22 

MR. MOSS: I offer 28 in evidence. 


1 

23 

THE COURT: Received. 


21 

(Plaintiffs' Exhibit 28 was received in evidence.) 


25 

MR. MOSS: Now they are all in. 
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2 

. THE COURT: You may examine. 

1 


3 

i CROSS-EXAMINATION 


4 

BY MR. HYDE: 


5 

0 Mr. Friedman, with respect to the figures shown 


6 

on Exhibits 26, 27 and 28, do you have those before you? 


7 

A I do. If you will identify them a little better 


8 

for me — what is the heading? 


9 

Q I think I have a set here which I think are 


10 

correctly marked. 


11 

In each instance where you have come up with 


12 

figures for the Jockey Club trainers, I believe you said that 

I 


13 

; that is based upon a 100 percent computation. 


14 

A That is correct. 


15 

Q In other words, you reviewed all of the 


16 

applications followed by these so-called Jockey Club trainers? 


17 

A Yes. 


18 

0 And the bookkeeping records with respect to those 


19 

trainers? 


20 

A Yes. 


21 

Q You made your computation on the basis of 100 


22 j 

percent sampling? 


23 

A Correct. 


21 

0 How many separate trainers are involved in that 


2 r > 

study? 



SOUTHERN DISTR.CT court reporters, u s. courthouse 







491a 

rcktb Friedman - cross 417 

A I don't recall offhand. 

Q Do you have any approximation? 

A 20, possibly 25. I really don't know offhand, 
because we were doing this by trainers. Our statistics were 
compiled by trainers. 

Q But I take it you were segregating trainers who 
you say trained exclusively for Jockey Club members — 

A That is correct. 


members. 


— and those who never trained for Jockey Club 


That is correct. 

And you do not recall how many separate trainers 


there were who — 


Well, there were 71 trainers that we are talking 


16 about in these three years. 

17 | Q 71 trainers? 


Trainers. I thought you are asking me about how 


19 many Jockey Club members. 


THE COURT: No, trainers. 

THE WITNESS: 71 trainers. 

THE COURT: 71 Jockey Club trainers. 

THE WITNESS: 71 trainers exclusively for Jockey 


24 Club members, 


THE COURT: That is right. 
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0 71 different individuals that trained exclusively 

for Jockey Club members? 

A Not necessarily separate individuals, because this 
was taken for three years, 

0 No, I want to know how many separate individuals 
we are talking about. 

A I don't know offhand. 

Q You do not know approximately how many separate 
individuals that would be? 

A That would be a guess ~ I really don't know. 

Q When it comes to the category of trainers who 

never trained for Jockey Club members, is that a 100 percent 
computation? 

A In certain instances, yes. 

Q What instances? 

A For the stalls requested and the stalls assigned. 

Q You say there you reviewed 100 percent of the 
applications filed -- 

A By the nonmembers. 

~-by the nonmembers? 

Nonmember trainers. 

Nonmember trainers, and 100 percent of the grants. 
Yes, requested and granted. 

THU COURT: And by hypothesis, denied, because if 


Q 

A 

Q 

A 
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Q Mr. Friedman, when did you do this study? 

A It was done, I believe, at the end of '72 and the 

early part of '73. 

Q And this is with respect to the years 1967, 1968 
and 1969? 


A That is correct. 

Q Did you ever make a study of any other subsequent 
years, namely, '71 or '72? 

A No, sir. 

Q Do you recall testifying with respect to these 

figures in another trial? 

A Yes. 




Q And are these the same figures that you introduce* 
there? 

A Yes. 

Q And have you made any study since the other trial? 
A As far as these particular exhibits? 

Q Yes. 

A No. 

Q And do you recall in that other trial whether you 
testified that your review of applications filed by trainers 
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who never trained for Jockey Club members was based on a 

100 percent survey? 

A 1 probably did. 

q Mr. Friedman, I would like to ask you if you recall 

in a trial before Mr. Justice Stecher of the New York Supreme 

Court being asked this question: 

"Question: Now how did you arrive at your figures 

with respect to trainers who trained for non-Jockey Club 

members? 

"Answer: We took a sample. Under supervision and 

discussion with Dr. Arkin we took a sample of two hundred and 
fifty trainers who trained exclusively for nonmembers." 

And then later on — that was on page 374 and 375. 
And then again on page 282 and 383 you are asked: 
"Question: Now with respect to the ratio applied 

to Jockey Club members, that was not based upon a sample, 
that was based upon a hundred percent coverage of the actual 

situation there, is that correct? 

And you answered: "Yes." 

And then: 

"Question: And that ratio is .53. 

"Answer: Yes. 

"Question: Now, with respect to non-Jockey Club 

trainers, was based upon a sample. 
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3 

ift 

f 4 

5 

6 

7 

8 

♦ 9 

10 
11 


The Courts Trainers who trained for persons 
other than Jockey Club? 

"Answer: Only for non-Jockey Club members. 

"Question: That was based on that sampling which 
you described? 

"Answer: Yes. 

"Question: What was that ratio? 

"Answer: .81, which again is, as the judge pointed 

out, if there were a hundred stalls, 81 would have had horses 
that would have started as compared to 53." 


12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


I believe in reading that question or that answer 
it should have read — excuse me, with respect to horses 
starting. 

Do you recall giving that testimony? 

A Something like that, yes. 

Q Now how did you — 

A Are you talking about ratio of horses starting? 
You just mentioned about ratio of horses starting which was 
based on a sample. 

O As the number of stalls granted. 

A The requests granted were based on 100 percent. 
The ratio of horses starting and the number of starts, those 
were based on the sample. 

Q I see. 
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2 A That is what the testimony was on, and the 81 

3 percent that you mentioned is on this Exhibit 26. 

t 

4 Q Exhibit 26 was based on the 100 percent sampling, 

5 and the other exhibits — I am sorry, they are based — 

6 A Exhibit 26 is a ratio of horses starting to stalls 

7 assigned. Stalls assigned was on 100 percent. Horses 

I 

starting was from a sample. This ratio is based on those 
two numbers, as it says, based on 955 nonmember trainers for 
stalls assigned, and on 250 nonmember trainers for average 
of horses starting. 

Q And that is — 

A Exhibit 26. 

THE COURT: 955 you have as the number of non- 

15 i member trainers. 

16 THE WITNESS: That would be 100 percent. 

I 

17 q Incidentally, when you speak of 955 nonmember 

18 trainers vou are duplicating trainers who applied in different 

19 years at different meetings? 

20 A That is correct. 

21 0 So that if a particular nonmember trainer applied, 

22 let us say in this case Aqueduct-Belmont, twice a year for 

23 the three years, he would count as 6 in the 955 figure? 

24 A Yes. 

25 Q And the same would be true with respect to your 


8 

9 

10 

11 

12 

13 

14 
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figure of 71 member trainers? 

A That is correct. 

Q Now looking again at Exhibit 26, Exhibit 27 and 

Exhibit 28, am I correct that each of those exhibits is based 
on this sampling insofar as it concerns trainers who trained 
for non-Jockey Club members? 

A Yes, for horses starting and the number of starts 
based on this sampling. 

Q And that is true of all three of those exhibits? 

A No, Exhibit 28 is not. Exhibit 28 is 100 percent. 

0 What is Exhibit 28? 

A That is based on 100 percent. 

0 I see. Now with respect to Exhibit 28, Mr. 

Friedman, did you take into account in any way in making 

that study the quality of the horse for whom stall space was 
being asked? 


Q Am I correct, then, that in your computation each 
horse for whom a stall was sought was counted as one horse? 

A Yes. 

Q And that would also be true insofar as you had a 
trainer with a long record of racing in New York, and a 
trainer who had other races in New York — you would count 
hit application for one horse as one horse? 
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Yes. 


424 


Q Mow when it comes to vour e*- a j 
n K y studies on the average 

number of horses starting end the average „ mb 
stall average number of .tarts per 

stall assigned, cou ld you tell h 

11 “ 3 how Von proceeded? 

A Yes. 

In other words, let me put It thl. 

* thls “ays Vou start 
th a st aH application which lists the 

of „ 3tS the names the number 

of races; right? 

A Yes. 

0 Then you have some bookie < 

by owner? keeping records that show 

A By °“ ner " r ®cords are by owner. 

0 —i- - name of the horse, the race i„ which 

an, and the purse; right? 

A Correct. 

And how did you put these two sets of forms 

together? 

A well, „ e listed it on our sheets, 
o Listed what on your sheets? 

A wall, we listed the trainers, and for all the 

rainers we listed the name of the horse and 

norse and the number of 

starts. 

° You sta r‘ed with which form? 

* we started with the application. 
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Q The stall application? 

A That is correct. 

Q You had a trainer, and a list of horses? 

A Yes. 

Q Then what did you do? 

A Well, we determined if the trainer was a Jockey 

Club member or, you know, racing for a Jockey Club member, 
training for a Jockey Club member, or if it was for a non- 
Jockey Club member. 

Q So you took one group, let us say, a Jockey Club 

member trainer, and you have all his horses listed, and you 
then do — what? 

A We then have the name of the owner. 

Q Yes. 

A And we go to the owner, for the bookkeeping 

records to see the number of horses starting and the number 
of starts. The applications don't tell you anything about 
starts. 

Q Right, and you compared the horses that ran with 
the horses for whom stalls were sought? 

A No, compared the horses who ran to the horses who 
started -- is that what you asked? 

Q No, no. Let me give you an example. Suppose on 
the stall application the name Secretariat appears. You then 
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looked to see whether that particular horse ran or not? 

No, not them, we would see the owner of Secretaria 

Q But you do not know whether that horse ran or not. 

A Not necessarily. 

Q You just looked to see if any horse ran for a 
! particular owner. 

I 

A Yes, because we knew the owner had stalls assigned, 

I and we weren't concerned with what he was using those stalls 
for — if he had a certain amount of stalls he would be using 
it for horses, and we did not care which horse he was using 
it for. That is why we took the application statistics. 

Q I see. Again in making this study with respect 
to the horses starting per 100 stalls assigned and the average 
number of starts per stall assigned, did you take into 
consideration in any way the quality of the horse? 

THE COURT: He did not take that into consideration, 

Q In any of your surveys you paid no attention to the 
quality of the horse, you oaid no attention to the trainer's 
qualifications and record of past rating events? 

A That is correct, we did not pay attention to that. 

THE COURT: These figures were gotten together by 
an accountant who never had seen a horse or horse trainer? 

THE WITNESS: Yes. 

THE COURT: They are just a reflection of figures. 
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2 

THE WITNESS: That i3 correct, a reflection of 


3 

figures of stalls assigned. 


i 4 

Q And I believe you also said, to clarify this. 

i 

5 

that you entirely disregarded any trainer who trained both 


6 

for a Jockey Club member and a nor.-Jockey Club member? 


7 

A Yes. 


8 

Q How many such trainers were there? 


9 

A I don't know offhand. 


10 

Q What was your reason for disregarding that group? 


11 

A Because being that they were training for both. 


12 

1 we folt would not give us the proper statistics — we might 


13 

not be able to derive the correct statistics. 


14 

Q Why wouldn't you be able to derive the correct 


15 

statistics? 

• 


16 

A Because they were getting stalls assigned. You did 


17 

not know exactly which horse was going into which stall and 


18 

you couldn't say if this trainer was doing it for a nonmember 


19 

or a member. He was getting X amount of stalls. 


20 

THE COURT: If a trainer asked for ten stalls he 


21 

did not tell what owner he was asking for? 


22 

THE WITNESS: Not necessarily. 


23 

THE COURT: It could be all ten or no for one. 

* 

24 

THE WITNESS: He has the horses listed, too. 


25 

Q That could be ascertained by other records, however. 
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could it not? 


3 j A 1 don't know. I don't think so. 

4 : Q Did y° u ask whether that could be ascertained by 

■ r > other records? 

A I asked around and I did not get an answer from 

anybody. Nobody seemed to be able to give an answer on that. 
No one said, "Yes, we have those statistics, if you want to 

9 ; look at them you may look at them." 

; 

1(1 || 0 1 am not talking about statistics. 

A Well, that information we were never given. 

12 I 

THE COURT: Did you try to get it? 

j THE WITNESS: I believe we did, because that would 

^ ! have made the job a lot easier. 

15 Q Now with respect to the purse records that you just 

testified to, could you tell us how that study was done? 

17 ! 

A Could you repeat that. 

(Question read.) 

19 Q In other words, what records did you use? 

A We used the annual reports of the New York Racing 
21 Commission which gave the total purses and the total handle 
for the various tracks, and we accumulated our information on 
the various tracks. We used copies of the bookkeeping .records 
24 for the purses won by — 

Q Before you go to the bookkeeping records, Mr. 


& 
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2 

Friedman 

, when you took the New York Racing Commission report 



3 

which shewed the handle and the purses at these various tracks 


V 

4 

what did 

you add up? 



5 

A 

Well, we added up the total purses and the total 



6 

: handles 

for the three tracks. 



7 

1 

We also added the total handle and total purses at 



8 

Aqueduct 

-Helmont, and the total handle and total purses for 



9 

Saratoga 

• 



10 

j Q 

And what did you do with them? 



11 

A 

We computed the ratios of the purses to the handle 



12 

in each case. 



13 


We also computed the ratio — the average ratio for 



14 

all three tracks the average purses paid, as we call them, 



15 

which would be the average for the three. 



16 

Q 

You gave a list of figures for the years 1961 



17 

to 1970, 

starting with 2.15 in 1961. 



18 

A 

Yes. 



19 

Q 

What does that figure represent? 



20 

A 

That is the ratio or the percentage of the purse 



21 

to the handle for Aqueduct and Belmont. 



22 

Q 

Has Saratoga been totally excluded? 



23 

A 

From those, yes. 



24 

Q 

And the Saratoga figure for that year was 5.24? 



25 

A 

That is correct. 
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Q That is solely - - 

A Saratoga. r 

Q Saratoga. 

A Which means the ratio at Saratoga was 5.24; the 

ratio at Aqueduct-Belmont was 2 . 15 . 


Q Then you gave a figure which you described as the 

Saratoga excess, which for 1961 was $749,141. 

A Yes. 

Q What does that represent? 

| 

A That represents the excess of the actual purses 
paid at Saratoga and the purses that should have been paid 
had all the tracks received the same percentage. 

Q What percentage would that be? 

A For 1961 it would have been 2. — rounding it 

out, 2.30 percent if you combined everything — all the tracks 
should have received 2.30 percent. 

° And what you have done is to subtract that figure 
i from Saratoga's 5.24? 

A No — well, we determined it in dollars. 

° Yes, but, first of all, you had to come up with a 
percentage. 

A Yes, we came up with an average percentage. We 
multiplied the average percentage times the handle to give us 
the purse that should have been paid on the average. 

% 
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Q What was the total amount of purses paid at 
Saratoga? 

A $1,335,200 for 1961. 

Q And your excess figure, so-called, is $749,000? 

A Correct, approximately. 

0 So that on your cpmputation, then, the purses at 
Saratoga should have been approximately $585,000 instead of 
the $1,335,000? 

A Approximately $585,000. 

0 Instead of $1,335,000? 

A That is correct. 

THE COURT: Are you saying the total percentage of 
the handle compared to purses was 2. something? 

THE WITNESS: 2.3 on all three tracks combined. 

THE COURT: Then they are all in violation of state 


law? 


MR. HYDE: The law did not take effect until after 


the survey was made. 

THE COURT: Oh, I see. 

MR. MOSS: The state law came into effect later, 
when it jumped to 2.7 and then 3 percent. 

MR. HYDE: I may add that there was no state law 
governing the amount of purses until, I believe, 1967, at 
which time the law mandated a minimum of 2.768, I believe. 
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Then the 3 percent figure took effect, I believe, on the 
7th of August, 1970, but these figures -- 

MR. MOSS: Somewhere around there. 

MR. HYDE: It must have been 1971, your Honor. 


THE COURT: All right. 


3Y MR. HYDE 


12 | 


0 And all of your figures for the subsequent years 
were arrived at in the same way? 

A Yes. 

Q In making your computation of what you call the 
Saratoga excess, and applying it to Mr. Karlinsky's earnings 
and Mr. Jacobson's earnings, did you take into consideration 
m any way what might have happened to the handle at Saratoga 
had the purses paid there, in the case of 1961, been only 
$585,000 instead of the $1,335,000? 

A What would have happened to the handle, no. 

0 You assumed regardless of what the purses paid 
that the handle would have remained the same? 

A We did not assume that. We took that into account. 

Q Hut that is implicit in your computation. 

THE COURT: It i3 a calculation — they assumed 
the same total handle for the whole operation. 

THE WITNESS: it is hard to say that they assured 
that — that we assumed they would not change. 
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THE COURT: No, but the calculations assumed the 
same total take. If Saratoga had closed up, for example, as 

a result of the lower purses there would have been less total 
spread around. 

THE WITNESS: The purses would have been less if 
the handle was less. 

THE COURT: Yes. 

THE WITNESS: But possibly there would have been 
more handle. In other words, the excess — there was still 
more money being generated at Aqueduct-Belmont. 

THE COURT: Aqueduct-Belmont would not generate 

any money. 

THE WITNESS: On the purses it would have. 

THE COURT: Why? 

THE WITNESS: Based on our calculations. 

THE COURT: But they would run better in order to 
craate more money, isn't that right? 

THE WITNESS: No. If there was — 

THE COURT: I am referring to the dist.- bution of 
money taken in. 

THE WITNESS: Correct. 

THE COURT: Part of the money was taken at Saratoga. 
THE WITNESS: Correct. 

THE COURT: If Saratoga closed that money would not 
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2 

1 

i have been there. 


3 

: T,IE WI ™ ESS! Wel1 - «t the average race at 2.3 

: 

4 

it would have been more for Aqueduct and Belmont. 


5 

| THE COURT: But the money you are distributing 


6 

from Saratoga would not have been there. 


7 

the WITNESS: The handle would not be there. 


8 

the COURT: So therefore there was nothing to take 


9 

from Saratoga and distribute it around. 


10 

THE WITNESS: I see what you mean. 


11 

THE COURT: Well isn't that obvious? 


12 

THE WITNESS: Well, OK, because the way I see it 


13 

there was a certain amount of a handle at Agueduct-Belmont. 


14 

THE COURT: Right. 


15 

THE WITNESS: And there was a handle at Saratoga. 


16 

the court. But if Saratoga closed there would not 


17 

have been that. 


18 

THE WITNESS: The purses might have been higher 


19 

because there was no place else to distribute that money. it 


20 

would have stayed at Agueduct-Belmont. 


21 

THE COURT: So your position is — 


22 

the WITNESS: That some of that money went to 


23 

Saratoga. 


24 

i 

the COURT: Saratoga took it away. 


25 

•1 

1 

THE WITNESS: It contributed in a negative way. 
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That is my opinion. 

BY MR. HYDE: 

Q You are aware, are you not, that the NYRA is 
required by law to offer it at Saratoga? 

MR. MOSS: I beg your pardon, that has been said 
many times, and I object to that. It is not true. They have 
a permission to operate. 

THE COURT: They are required by law to operate. 

MR. MOSS: But the racing association does not have 
to utilize the days they are allotted. 

THE COURT: As I read the statute, they have to. 

MR. MOSS: I might not have read it correctly, in 
view of what has been said here, and I will take another look. 

Q I think this has already been covered, but just to 

make sure that we are c.iear on it, in making your computation 
with respect to Mr. Jacobson you simply eliminated what he did 
at Saratoga completely. 

A Yes. 

Q And you made no computation as to how much, if any, 

he would have participated in in the so-called Saratoga 
excess? 

A Correct, we did not make that. I do not think it 
is much. 

THE COURT: What section of the law is it which 
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10 
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11 


15 


MR. HYDE: I have it here, your Honor. It is 
7972 of the Supplement — the 1972-1973 Supplement, and the 
statute reads in terms of first zone and second zone. I 
think Saratoga is the second zone, I believe, whenever the 
statute speaks of the "second zone" that refers to Saratoga. 

There is a clause in there that says a minimum of 
24 days of racing shall be assigned exclusively to the second 
zone unless the government determines that a sufficient 

emergency exists by reducing the number of days of racing. 

« 

I might add as a matter of interest, your Honor, 
that earlier this year it was suggested in view of the energy 
shortage, that there might be a sufficient emergency, and 
| Governor Wilson said that was unthinkable. 


16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. MOSS: If your Honor please, the point I was 

i trying to make before is this — I am not sure it has a 

practical effect because I do not think they would dare do 

otherwise, but normally the racing commission assigns a 
certain number of days which it makes available to the tracks 

* 

The tracks have the option of applying for or using all of 
those days. 

I am’•aware of the fact that the NYRA would find 
itself in trouble if it did not use it, but nevertheless, 
ji ” nGakinc J in an entirely technical way, it would have the right 
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not to use those days assigned. 

MR. HYDE: I beg to disagree with that. 

MR. MOSS: As on the harness tracks, which are 
separately and privately owned. 

!! 

MR. HYDE: I think the only option that the NYRA 
has is to — 

MR. MOSS: I assume they would get a lot of 

static if they did it. 

THE COURT: The statute says, as I recall, a 
minimum of 24 days of racing shall be assigned exclusively 
to the second zone. 

MR. MOSS: Right. 

THE COURT: I must have read it in an earlier 
version because it seemed to me it said "Saratoga." 

MR. HYDE: Perhaps I can find where that definition 

I j 

a ppears. 

MR. MOSS: I think the second zone includes 

| 

Canandaigua, for whatever that is worth. 

THE COURT: Well, at any rate, it is not really 
relevant to this cross-examination. 

UY MR. HYDE: 

Q Mr. Friedman, going back for a minute to your 
exhibits with respect to the number of starts per stall, did 
that study take into consideration in any way the situation 
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, 

where following the initial application for stalls and the 
grant of a certain number of stalls by the Racing Secretary, 
there was some change in the number of stalls used by that 
trainer for example, he relinquished a certain number of 

I 

i stalls or acquired additional stalls during the course of 
the meeting? 

A It was based on the original application, what he 

applied for originally. 

MR. HYDE* I have no further questions. 

MR. MOSS: I have no further questions. 

Oh, just one other question. 

REDIRECT EXAMINATION 
jj 2Y MR. MOSS: 

0 Incidentally, Mr. Friedman, these bookkeeping 

records show the horses that each owner has there and the 
number of times that they engaged in races? 

A Yes, they show that. 

MR. MOSS: I have no further questions, 
i RECROSS-EXAMINATION 
!BY MR. HYDE: 

0 When you say it shows the number of horses there? 
A No, it only shows the horses when they raced. 

Q So a particular owner might have horses stabled 

i 

at the track who did not appear on the bookkeeping records? 


soul MlHK 01*1 t. CT COUHT f)O0«T(lll u J. COUNT HOUSE 
NOLEV l .J*NI HE* VOMK M V. CO 7-4M0 







mktb 


513a 

Friedman - recross 



4 39 


3 

4 


5 


A Might not appear on the bookkeeping records. 
MR. HYDE: That is all. 

| FURTHER REDIRECT EXAMINATION 
il BY MR. MOSS: 


6 

Q When they raced they appeared on the records? 

’ s 

1 

A Yes. 

8 

MR. MOSS: I have no further questions. 

9 

THE COURT: Thank you very much. 

10 

(Witness excused.) 

11 

MR. MOSS: If your Honor please, we have agreed to 

12 

stipulate that if Commissioner Gimma, Chairman of the racing 

13 

commission were called he would testify as follows: 

9 

14 

"Question: Within your experience has the racing 

15 

association or the Jockey Club ever discharged one of these 

16 

1 officials? 

17 

"Answer: Well, discharge would be their prerogative. 

18 

Not that I could recall. 

19 

"Question: It would be their prerogative? 

20 

| 

"Answer: On the discharging, yes. 

21 

"Question: In other words, you don't assert any 

22 

right to approve or disapprove a discharge? 

23 

"Answer: No, hat a discharaee nas a right to appeal 

24 

1 

to the commission. 

z r. 

"Question: But you don't feel you have the right to 

' 
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24 


approve discharges the way you approve appointments? 

"Answer: We don't have that authority." 

If your Honor please, that is the plaintiffs' case. 
THE COURT: And defendants move to dismiss? 

MR. HYDE: I do, your Honor. 

THE COURT: And the Court reserves judgment. And 

the defendants rest, yes, I understand. 

i: 

MR. HYDE: Yes. As I understand it, the other day, 
your Honor, Mr. Moss called a number of witnesses with the 

ii 

racing association and the Jockey Club, and we feel that our 
case has been adequately presented through those witnesses. 

THE COURT: Now I will hear from Mr. Moss. 

MR. MOSS: if your Honor please, we feel that we 
have established the existence of a monopoly power — control, 

in other words, of the competition among horsemen racing in 
this New York area. 

We also concede that that power is based partly 
, upon state law. We claim, however, that the state law did not 

I 

give to the Jockey Club or to the individual people who are 
both members of the Jockey Club and the board of trustees 
acting in that capacity other than trustees of the New York 
Racing Association, namely, as individual horsemen or as 
members of the Jockey Club, did not and could not in fact give 

i 

them the right to use the monopoly power given to the 

southern DUTH'Ct court reporters u.t. courthouse 
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441 

management people of the New York Racing Association, to 
benefit themselves by restricting competition from other 
horsemen, by helping themselves through the way the purse Btrucjtu 
is composed; that they are acting in a totally nonauthorized 
capacity in that respect, and they are using a monopoly power 
for illegal purposes which was never contemplated by the 
state, although even if it were I am not sure that that would 
condone what they have done. 

Now we have restricted ourselves with respect to 
the damage to the two particular plaintiffs because we had to, 
and we say the most obvious exercise of this power to benefit 
a select group was by the disparity of purses paid at Saratoga tir 
relation to wnat Saratoga earned, and that money in effect 
was taken out of the people racing at Aqueduct and Belmont, 
and that at least to that extent these defendants should be 
required to pay as damages the excess money paid to Saratoga 
which was above the normal required — some years by law and 

other years by custom, which was paid, to the average of the 
three tracks. 

So with respect to the monopoly powers we claim 
that we also ask for an injunction to prevent *:hese practices 
from going on, and I suppose it might be almost the same as 
an injunction to say, at the very least, that these people 
should be barred from racing in New York as long as they hold 
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tie cr.paciti.es in which they exercise managerial functions, 
1 i because in that capacity as horsemen that they exercise 


4 | wrongly, the powers granted to them are improper thereby, 

5 and we therefore move for judgment, if your Honor please, 
upon that basis. 
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Karllnaky et al 


I 


The New York Racine Association et al. 

69 Civ. 4082 
July 15, 1974 


Before t 


Hon. Whitman Knapp, 

Dist rict J.dge. 


Present: 


Jesse Moss, Esq. and 

Sue Caplan, Esq., Attorneys for plaintiff*. 

Cuhlll Gordon Rhelndel & Ohl, Esqs., 
Attorneys for defendants. 

David R. Hyde, £tq., 

0. Carlyale McCandleaa, Eaq., 

Ira Flnkelstein, Eaq., and 
James S. Wright, Jr., Esq., 
of counsel. 


t 



THE COURT: I am prepared to make what I 

consider tentative rulings, end I am going to give you 
my findings; after jou have heard my findings, obviously 
one side or the other Is not going to be pleased with 
them, ana that side will have the option either of try¬ 
ing to persuade me to change them or going up to the 
Court of Appeals. 
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2 . 

By way ol encourugeraent or discouragement, 
the last tine I did this I changed one of my findings 
and found for the party that I had found against on th® 
receipt of briefs. 

In the lirst place--and correct me if I am 
wrong--there Is no evidence that either cf your clients 
ever asked for a stall and did not get one. 

i.n I correct In that recollection? 

N.h. N:OLf: I think that Kurllnsky testified 

that he was told there were conditions to his getting a 
stall. 

TTH. COURT: Ke did not ever say, to my 

recollection, that "on such and such a date I had a hora 
and I wanted to get him in and I couldn't." 

MH. MOSS: That may be. 

TViK COURT: Maybe I am over-simplifying it 

but It. seems to me the complete answer to yoi. r case was 
one question and answer given by your client, Mr. Kar- 
llnsky, on cross examination, when Mr. Hyde asked him 
Didn't he n t ree that Jockey Club owners had better 
horses than the average non-Jockey Club owners*, and 
he said "Yes 

That teems to me to explain or possibly ex¬ 
plain all the statistics th. t you have nut. in. 
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As I indicated in the off-the-record dis¬ 
cussion, the Massachusetts legislature in its wisdom 
cculd decree that the Harvard Law Review should menage 
the Harvard Law School Placement Bureau of Herverd grad¬ 
uations, and it would turn out that ell Harvard Lew 
Review graduates got on the average better Jobe end e 
higher percentage of applications accepted, end a higher 
percentage of higher-paying Jobs, and a lower percentage 
of refusals; and that in and of itself would not estab¬ 
lish or even suggest that the Harvard Law Review editors, 
who were charged with this statutory duty, were mie-ueing 
their powers. 

So that seems to me to furnish an explanation 
of everything that you have proved. 

Now on the question of Saratoga, all your wit— 
nesses--and I reco^iize they were not your witnesses 
except in a technical sense, but still they were the 
only ones who testified--they oaid in their Judgment it 
would be impossible to operate the Saratoga track without 
giving dlsporportionately high purses at Saratoga com¬ 
pared to Aqueduct and Belmont. They gave various reason^ 
for that Judgment, Including the hl£i price of taking 
horses from Aqueduct, which was more or less brought out 
in Mr. Karllnsky’s testimony; but I do not have to go int^ 
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that. It is uncontradicted In the record that the 
person charged with carrying out the statutory mandate, 
which j road as being mandatory for 24 days, to keep a 
24-day program at Saratoga—and you, at leaat, concede 
that it was the legislative purpose to produce that 
result, whether by mandatory legislation or otherwise — 

I assume mundatory legislation would be sufficient. £o 
based cn the legislative judgment that the upstate de> 
serves a good x-ace track—and there are many such legis¬ 
lative Judgments on the statute in this state, which we 
down-staters do not necesx.arlly agree with, but they 
are on the statute books, so we are faced with a statut¬ 
ory Judgment that they are assured of 24 race days a 
year at Saratoga; and there is uncontradicted testimony 
that in the Judgment of the management the only way to 
accompilsh thut is to have bigger purses. I say it is 
"uncont radiated"; in fact, Mr. Karlinsky testified that 
in his Judgment that wasn't the only way to run Saratoga. 
So I do not say it is uncontradicted that that is in 
fact the only way; I say it is unconti’adicted that the 
management of the persona put In there b> the legislat¬ 
ure think it is the only way, and I do not find Mr. Kar¬ 
lins ky' s testlinony sufficient to authorize me, or to 
suggest that I should find management's opinion unreaaon- 
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able in that respect. 

Now as I recollect, the only direct testimony on 
the question of stalls--and here again torrect me if I 
am wrong—the only direct testimony that there waa any 

I 

preference for Jockey Club owners against non-jockey 
Club owners wus Mr. Karllnaky'a testimony that someone 
sayd that to him back in 1963 or 1964, I believe he 
said • 

MR. MOSS: Somewhere around there. 

UiE COURT: As I recall it, 1963 la beyond 
the statute of limitations; 1964 le within it; is that 
correct? 

MR. HYDE: No. 

THE COURT: Are both out? 

MR. HYDE: Both beyond it. 

THE CO ,T RT: The only direct testimony that 

there wua any plan to favor Jockey Club owners is that, 

plus Mr. Karllnsky's testimony, that on some subsequent 
occaslon--and I forget the date--he ealked around and 
some stable boys told him that that was the case. I 
do not think It is the authority of the stable boys 
to commit the Association to establish that phase. 

Now them was indirect testimony on that 
score frjm Mr. Lawrence, who testified that it was his 
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observation that thut was the case; but he qualified it 
in a rather interesting fashion by saying that since Mr. 
Noe came on the job that situation had been cleared up. 
That is my recollection of *r. Lawrence's testimony on 
the subject. 

This has given rise to philosophic speculat¬ 
ion on my part, because I started this trial under the 
assumption that I was going to find--not legally find 
but come to the conclusion that there was a considerable 
amount of hanky-panky that you were not going to be able 
to prove. That w^s based merely on my view that the 
legislature had set up a rather extraordinary system, 
by putting one set of owners in charge of the operation 
that a a. 1 owners have to uso, and my conclusion, to my 
considerable surprle , was that there probably wasn't 
any considerable hanky-panky going on. 

Two things particularly impressed me on thut 
score, one is there has never been from any witness even 
a suggestion that any track decision was erroneous or 
unfair. 

Mr. Karlinsky did not suggest any track sit¬ 
uation that he ever thought of was unfair, nor did he 
mention the subject matter, nor did any of your other 
witnesses, including Mr. Lawrence who it in a more clear 
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sense your witness, even suggested that there had been 
an unfair track decision, and I an sure had there been 

any evidence to that effect you would have produced it-- 

- 

MR, MOSS: I certainly would, 

TOE COURT: -- which started, as I say, 

my philosophic speculation as to why that should be. So 
it is contrary to human nature, t * i concluded the reason 
was that these people who are the Jcckey Club aren't in 
this business for money; they are in it for fun, ard the" 
way you have fun is to have a decent, proper and fair 
race, and manage a fair association, and therefore the 
employees of these people, like all other employees, 
want to win the respect of their employer; whereas an 
employee of this organization might realize that his , 

employer would be monetarily happier if he won a race 
rather than have the horse disqualified; but over the 
long pull the employee would win his employer's respect 
if he gave him a favored decision. 

That is my philosophic explanation of that, 
and what surprised me on the evidence as presented before 
me. 

Another factor on that was Mr, Hoe's testi-• 

. 

mony that in the negotiations for hiring him nobody dis*- 
cussed with him anything about any of the matters that you! 
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were discussing here, or requested his views on any 
of these mutters, und nobody hus ever tried to influence 
him after hiring him--thut is what he said, and he im¬ 
pressed me as a true witness and one who wouldn't have 
been here as your witness had anybody tried to influence 
him; but that was my impression. 

Another technical difficulty with your proof 
is that there are race trucks all over the country over 
which the trustees of the New York Racing Association as 
such have no jurisdiction or influence at all; and there 
is not a scintilla of evidence that things work any differ*, 
ently in those places than they do here. On the con¬ 
trary, on cross examination of "your" witness, Mr. Noe, 
it v/us brought out that the percentages were about the 
same at Hialeah as they are here. 

So all you have established is that Jockey 
Club members have faster horses and get more prizes, and 
I do not sec how you can hold these defendants respons¬ 
ible for thut result. 

as :ur as the Horsemen's Benevolent Associat¬ 
ion is concerned, I do not see that you have adduced any 
evidence oi hostility of that Association. The only evid¬ 
ence is that they ceased giving them a service, m.lch so 
far as the record discloses, was being performed, and they 
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ceased that ut a time when they started suing. Well, 
there is certainly no law that I know ol’ that you have 
to give service to the people who sue you. 

There has been a lot of tulk about an almost 
strike--a strike by 3enevolent members at Aqueduct and 
BeImont--maybe it was Just aqueduct. There is nothing 
before ne to indicate whether that strike was Justified. 

All that I know a lout the strike is that the Attorney 

* 

General enjoined it, whether successfully or unsuccess¬ 
fully I do not know. 

MR. M0££: There was a decision on that a 

couple of days ago. The court hold that the stril* was 
justifled. 

HIE COURT: The strike was justified? 

MR. HYDsE Your Honor, that was not the 
decision; the decision is th .t the case fell within the 
so-called workingman's exception. It did not pass upon 
the merits of the dispute in any way; it was only on a 
question of law. 

MR. M0££: He ruled against the Attorney 

General and dismissed it. 

MR. HYDE: On the ground— 

MR. M0££: That thoy were entitlted to do 

that, your Ho no r. 
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THE COURT: They got an injunction. 

MR. M(J£S: There was just a temporary in- 

* • 
junction, and it got dismissed. 

THE COURTr You mean a temporary injunction 

gotten in lO' 7 ! was now dismissed; 

MR. MoEw: Well, because the case was allowed 

to hang about. 

THE COURT: Who cares about an injunction 

from 1971? 

MR. MOL£r Nobody really did, but that was 
purt of the case, that this Attorney General’s action, 
which wus an octlon for a permanent injunction as well, 
plus other penalties, was dismissed. 

MR. HYDE: Of course the MYRA was never a 

party to that lawsuit. 

MR. Mo£L: Except as amicus curiae. 

THE COURT: The Jockey Club was amicus 

curiae? 

MR. HYDF: No; at the very outset of the 
cuse, on a motion lor preliminary injunction, NYRA 
submitted un affidavit showing the monies that it was 
losing by reason of the stoppage of racing. It was 
not a party to the lawsuit at all in submitting t tls 
affidavit at the request of the Attorney General. 
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MR. KOSE: They submitted a brief as amicus, 

your Honor . 

THE COURT: to you fellows struck. 

MR. MOLE: Well temporarily--we will see 

what the appeals court does about it. 

THE COURT: At any rate, all that Is before 

me Is after the ruckus started, the;, stopped t iving you 
gratuitous services. 

MR. MOEE: That Is right. 

THE COURT: I do not sec how that can spell 

out any mullclous action or wlll'ul action against the 
trainers. 

Eo for these reasons. It Is my conclusion that 
the complaint shou d be dismissed. 

I will say that If either purty wants--the 
defendants obviously won't want to try to make mo change 
my mind, but they might want to muke findings of fact 
which I haven't covered In my oral statement, that they 
mi^ht want me to put In my findings In more formal 
fashion. You nl c ht try to have me change my mind, or 
at lea: t qualify some of the things I have said, so 
there is no point in getting this done before I go away 
two weeks from now; so I will say by the Tuesday after 
Labor Day pupepers that either side wants to submit shoulc 
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be subm!tted, and at that time In submitting the papers 

3 

either r.ide should lndicute whether they want any oral 

j 4 

argument or. that; and if neither side wants any oral 

5 

argument, all riyht. 

6 

Thank you, gentlemen. 

7 

MR. MOSS: Thank you, your honor. 

8 

MR. HIDE: Thank you. 
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ORDER AND JUDGMENT (Filed Sept 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


RAYMOND E. KARLINSKY, HOWARD JACORSON, 
HARRY M. HATCHER and HORSEMEN'S 
BENEVOLENT AND PROTECTIVE ASSOCIATION, 
INC., etc., 



Plaintiffs, 


-against- 


THE NEW YORK RACING ASSOCIATION, INC., . . 

et al., : ,* r" ! 

.* ' 

Defendants. : • yj 

• f .*• 

> • * '''* 

’ *' • • v 4 v 

The within action having been tried on July 8, 9, 10 * 

and 15, 1974, and this Court having found in favor of the da- > 

v /V 

fendants for the reasons stated in open court on July 15, 1974, 4 

such statement of reasons constituting the Court's Findings of. / 
Fact and Conclusions of Law pursuant to Rule 52 of the Federal 

Rules of Civil Procedure, it is - • 

• "* • f, 

ORDERED, ADJUDGED and DECREED that judgment be en- 

, e 

tered with costs in favor of the defendants and against the 
plaintiffs, and it is further * • j 

• R ' I 

• '• 

**W j 

ORDERED, ADJUDGED and DECREED that the plaintiffs' 
Amended Complaint be and the same hereby is dismissed. 


/T* sh> 16 Wi 
/ V &J). OF ' 


ORDER and JUDGMENT ' 1. 

* * K 

• 1 *r-±\ 

69 Civ. 4082 (W.K.r f 


Dated: New York, New York 

September 13, 1974 
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PLAINTIFF'S EXHIBIT 24 - DEPOSITION OF DEFENDANT HANES 
UMITHD STATU DISTRICT COURT 
SCUTUM DISTRICT OP HEW YORK 
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RAYMOND 1. KARL HUSKY, at al., ate., 


Plaintif% 


- against - 


THS M YORK RAC MO ASSOCIATION, Inc., 
at al., 

Defandanta. 


DEPOSITION Of DRPMDART BAKU, takan 
on bahalf of plaintiffs, pursuant to ordar of tha 
Bon. Constanca Dakar Motley, U. S. D. J.,and to ag- 
raasumt of counsal, at Do. 743 Pifth Avanua,Borough 


of Manhattan, City, County, and Stata of Haw York,cn 
Monday, May 17, 1971, at 2 s30 o'Block p.B.,before a 


Sotary Public of the State of Haw York. 


Appearances : 

J1S8B MOSS, Esq., 

(743 Pifth Avanua, Haw York City) 
Attorney for Plaintiffs i 

- and - 

(Mrs.) SUE CAPIAM, Co-Counsel t 


(Appearances continued on page following.) 
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Appearances (Continued)» 

Messrs. CAHILL, GORDON, SOtINETT, REIMDEL & OHL, 
(80 Pins Street, Hew York City) 

Attorneys for Defendants; 

By O. CABLY8LE McCAHDLBSS. Bsq., 

and DAVID R. HYDE, Esq., of Counsel. 


IT IS STIPULATED, CONSENTED TO and 
AGREED by and among counsel for the respective 
parties that the witness may be sworn by the 
Notary Public with the same force and effect as 
if by a Judge of this Court or the Clerk thereof, 
and that he may swear to and subscribe the transcript 
of his testimony upon this deposition befors any 
duly qualified Notary Public of the State of Hew 
York or before any officer of this or other 
jurisdiction qualified to administer oaths, with 
like force and effect, certification,sealing, and 
filing being expressly waived and dispensed with, 
a copy to be furnished to defendants' counsel at 
the expense of the attorney for the plaintiff herein; 
and 

IT If FURTHER STIPULATED,CONSENTED TO and 
AGREED that all objeo' ions except as to the form of 
questions are reserved to the time of the trial. 
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JOHN WESLEY HANES, having been firat 
duly sworn by the Notary Public, testified as 
follows: 

DIRECT EXAMINATION BY MR. MOSS: 

q 1 What is your name? 

A John Wesley Hanes. 

q 2 Where do you live? 

A Millbrook, New York. 

Q 3 - You are one of the trustees of the New 

York Racing Association? 

A I am. 

q 4 Are you also a member of the Jockey 

Club? 

A I am. 

0 5 Speaking first of the Jockey Club, for 

how long have you been a member, approximately? 

A I believe it is about 1951. I would 

like to verify that. 

n 6 It is not important. Approximately. 

A It has been a minimum of 17 years. I 

think it has been about 20 . 

Q 7 Iiave you been on the Board of Stewards 

of the Jockey Club? 

A For the last I think it is three years. 
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This is my second term as — I was steward once before 
and you are elected for a certain length of time. 

Then the time expires and you can't be re-elected, I 
believe, so I am back on my second term. 

q 8 Were you at one time chairman of the 

board of trustees of the New York Pacing Association? 

A Yes. 

Q 9 Approximately when was that? 

A From its inception. First I had the 

title of president of the board of trustees. And 

/ 

the organization was changed from that type to a 
more orderly concept and I became chairman of the 
board and we appointed a president by the name of 
Edward Dickenson. And he was president and I was 
chairman of the board and it stayed until T was suc¬ 
ceeded by Mr. Brady. I think that was about 1962 or 
1963. 

Q 10 Was there a time approximately during 
1954, maybe a year before, when the Jockey Club 
appointed a committee to consider the formation of 
the New York Pacing Association to take over certain 

Hew York race tracks? 

THE WTTNESFi Do you want me to tell 

just exactly what happened? 


I, 
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MR. MOSS: Please. 

A The history of that is about as follows* 

At raratoqa Springs, August of 1953, at a Jockey Club 
dinner which is always given by the chairman of the 
Jockey Club at the time of Saratoga because most of 
the people are there, Mr. Ashley Cole,who was then 
the chairman of the New York State Racing Association — ■ 

0 11 Can I interrupt you for a minute? When 
you say "Most of the people are there", you mean most 
of the members of the Jockey Club? 

A Most of the people in racing of any 

importance all over the country are there. 

So the chairman of the commission was 
there also and he always spent a good part of August 
there. He came to the Jockey Club dinner by invita¬ 
tion as the guest of the chairman. The chairman, by 
the way, was George Watt, the vice-chairman was 
Ogden Phipps. The chairman was away; he wasn't there, 
so the dinner was given by Ogden Phipps. He invited 
Mr. Cole. 

Mr. Cole came and at that time the 
legislature was very restless about the quality of 
the racing in New York State and there was a legislator* 
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named wick, I think, who had put a bill in the hopper 
in the legislature complaining bitterly about the 
condition of New York racing, saying in effect that 
if the New York people didn't get busy and do some¬ 
thing about the quality of their own racing. New York 
was going to lose an enormous amount of revenue. And 
that revenue was going to New Jersey or Chicago or 
Delaware or Maryland or wherever the nearby race 
tracks happened to be. And they were insisting upon 
a better condition surrounding the tracks because the 
facilities at that time, in the newest race track in 
New York State was the Delmont Park and that was 
finished and put in operation in the year 1903. So 
it was ready to fall apart. And that is literally 
true, because we have abandoned Belmont Park a few 
years after that because the steel began to crystallze 
and Stone, Weber declared it unsafe. And we did shut 
down Belmont Park and move all the racing entirely to 
Aqueduct which had been built by this time. I think 
we built Aqueduct — we moved into there about 1956 
or 57, September of 57 I think it was. However, that 
is an Incidental thing. 


25 


But the chairman of the commission at 
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this dinner, after Captain Guggenheim had made a very 
strong statement about the quality of racing in New 
York, the chairman, Mr. Cole, got up and made a 
terrific speech about the quality of New York racing, 
saying in effect that if you fellows don't get up off 
your seats and do something about this thing, "I am 
going to recommend to the State that it take it over 
and do something for you." I mean it was just that 
blunt. It is not his words, they are mine, but that 
was the message that we got and got very clearly. 

As a result of that meeting, as a result 
of those words, a direct result, the chairman of the 
Jockey Club,then being the acting chairman, Ogden 
Phipps, appointed a committee of which I was appointed 
the chairman and the other two members of the committee 
were Larry Guggenheim and Christopher Cheneryj a three- 

I 

m»n committee. And I believe that we went to work as 
soon as Saratoga Meet was over. That would have been 
the end of August, 1953. 

After one year's study we made our re¬ 
port to the chairman of the Racing Commission, making 
certain recommendations of at least the way we envi¬ 
sioned and saw the way out of this thing. That letter 
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was dated — 

Q 12 Were you and the other two men you men¬ 
tioned, Mr. Chenery and Captain Guggenheim, all mem¬ 
bers of the Jockey Club? 

A All members of the Jockey Club. 

Q 13 Vlas it a Jockey Club committee? 

A It was appointed by the Jockey Club at 

the insistence of the chairman of the New York State 
Racing Commission to whom we are subservient. 

Q 14 But it was a committee of the Jockey 

Club? 

A They happened to be members of the 

Jockey Club because they are the people to whom the 
chairman of the commission directed his remarks. And 
he said, "You are the proper people to do it. You 
know more about it than anybody else. Y ou make recom¬ 
mendations to the state and to me, the chairman of 
the commission, the agent of the state, and I will 
support you in it if it is a good plan." Simple as 
that. 

The letter was dated September 24, 1954, 
one year after the meeting that I referred to. And 
that represented a very small —— that is a matter of 
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record. You can get a copy of that if you're inter¬ 


^ 4 

ested . 


5 

Vie submitted the plan obviously as fast 


6 

as we could, which was a year away. And I don't think 


7 

it was a week went by during that whole period of time 


8 

when we didn't have serious meetings between ourselves 


9 

and consulting with other people who knew more, per¬ 


10 

haps, than we did. 


11 

Hut in any event, the chairman accepted 


12 

the report, said he thought it had made good sense and 


13 

would back us up in it and asked us then to make plans 


14 

to Implement this program which we had outlined. And 


15 

we did. 


16 

0 15 Apart from the program itself, the 


17 

policy part of it, did you go into the actual struc¬ 


18 

ture of the New York Racing Association — it was 


19 

called something else at the time — as to how it was 


20 

to be set up? 


^ 21 

A Mr. Moss, T better answer that by 


22 

saying no,because we weren't that smart. What we did 


23 

do would be what any normal people would do, would be 


24 

to talk to everybody in the racing associations. 


25 

There were four of them. Vie approached all four of 

/ 
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then, Belmont Park, Jamaica Racetrack, Aqueduct and 
Saratoga. You understand, they were privately owned 
corporations^, they had several hundred stockholders. 

One of then, Jamaica,1 believe, was 
traded pretty oenerally over the country. And they 
had a great many stookholdersv how many I'm not 
familiar. It's easily ascertainable. 

But we had discussion after discussion 
trying to build this plan. It didn't just, come out of 
the skyi it was built really upon the foundation of 
what was possible and what was not possible. And we 
had no authority-.-i:he state had not then ar.d the state 
hasn't now any authority to take private property away 
from its ownership, the stockholders. Bo obviously we 
set about to make the best trade we could to buy those 
four associations. 

Q 16 For the purpose of buying it you recom¬ 
mended the formation of a corporation, did you not? 

A The corporation was formed under the 

name of the Greater Hew York Association, GNYA. 

q 17 Was the creation of that corporation 

part of your plan? 

A It became a part of our plan, it became 
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a necessary part because it was a complicated corporate 
reorganization; four separate sets of stockholders, four 
separate sets of directors and unfortunately four sepa¬ 
rate sets of lawyers. And that compounded our difficul¬ 
ties no end. Obviously. 

However, we had appraisals made of all 
the properties, the first step, to find a fair basis 
for buying these properties. As I say, we couldn't take 
them, there was no eminent domain here. V7e had to buy 
them and buy them at an arm's lenqth transaction between 
willing seller and willing buyer. And we negotiated 
prices of those after beLng given the very best apprai¬ 
sals that we could find. And we had, I think, at one 
time three appraisers appraising the 420 acres, I 
believe, or the 480 acres of Belmont Park, the 220 acres 
of Aqueduct and more or less 180 acres of Jamaica and 
Saratoga was relatively easy. But we had appraisals 
made of those properties because they were the geograph¬ 
ical centers of population of New York and it was very, 
very valuable property, very valuable real estate. 

And the appraisals — I don't remember 
what they were but it came out to I believe some $9 mil- 
lion worth of real estate for Belmont and the other 
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real estate for the other two, because two were nearer 
New York than Belmont Park. Jamaica was one we said 
in a letter which I spoke about a minute ago to Mr. 
Cole, that our clan called for selling of the Jamaica 
Racetrack as real estate, buying the assets, putting 
them into the corporation and when we got to it, to 
sell Jamaica Racetrack. 

0 18 Did the structure of this corporation 
which you were going to form, the Greater New York 
Association, lajr out in your plan, too, the number of 
trustees, who the incorporators were going to be, etc.? 

A Yes. Our Certificate of Incorporation 

not only provided for the number of trustees, but 
named the trustees in the Certificate of Incorporation 
which is a matter also of record in the state. 

Q 19 Was the work of getting that set up part 
of the work of your committee? 

A I would say that it was the sole work. 

This may or may not be correct but this is my belief. 
However, that committee asked the first 20 trustees to 
serve because we thought they would perhaps be more 
beneficial to us in building a strong organization 
than any other. 
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At that time I imagine there were 50 or 
60 members of the Jockey Club, not less than 50, I 
believe. But we, I think, did the selection of those 
men. At least we had a great deal to do with it. 

Q 20 By that means the corporation itself 

was set up, is that correct? 

A The corporation was a necessity because 

of the fact that we had to have a negotiating — 

0 21 I understand that. I am saying that 

the creation of the corporation was part of this ac¬ 
tivity which you are describing. 

A The timing there Is something that I 

can only tell you from memory. At a later date I can 
give you the dates, but I can only say this; the tim¬ 
ing was necessarily after we had sent the letter to 
the chairman and the chairman had approved the plan 
in general principle and asked us then to go to work, 
implement it, come back to the commissioner for per¬ 
mission to form the corporation and to get the capital 
necessary to buy these properties. 

0 22 Which you later did? 

A Which we later did. 

0 23 In the original plan, called the Jockey 
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Club plan in some of the papers I have seen, I noticed 
a provision as part of the plan that all members of 
the new corporation were to be members of the Jockey 
Club. 

A I testified before the Joint Committees 

in New York State in Albany at the time we asked for 
permissive legislation. We were incorporated under the 
regular corporate laws of the State of New York; I 
believe it is 7501, Corporate Laws of the State of New 
York. The only difference between us and United States 
Steel or any other New York corporation is the fact 
that we have a peculiar provision in that we can not 
pay any dividends on this stock. We own it, the 20 men 
own it, they bought it for $50, five shares apiece, 

$10 a share. We own the corporation but we can not 
sell it, we can never sell the shares until we either 
resign or die and then they must be sold to a successor 
trustee at the same price we paid for them. And the 
further provision in the corporate structure that the 
corporation itself can not buy back any of the shares 
at any price. | 

So that these 20 men own the corporation 
and */e juet had to have a peculiar sort of corporation that 
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limited the ability to pay dividends or sell the stock 
or any of the trustees ever get any emolument of any 
kind. 

0 24 In yoxar original Jockey Club pkn which 

you submitted, was there a provision to the effect 
that trustees shall be members of the Jockey Club? 

A I don't think there is any provision. 

Q 25 I know there isn't new. 

A’ I don't think there ever was, but I 

will tell you frankly I think it was a moral commit¬ 
ment on the part of the State of New York, not upon 
us, not to go outside of the Jockey Club but to have 
the Jockey Club, if they chose, appoint these trustees 
That never has taken place because under the normal 
corporate structure, like all of the boards of direc¬ 
tors, we have a right to — not a right, but a duty 
and obligation to fill all vacancies by the board it¬ 
self. 

0 26 And those vacancies have been — 

A And the Jockey Club has never so far as 

I know exercised any jurisdiction over the authority 
of the trustees to appoint a new trustee. I believe 
it is a true statement that they never made a suggest! 
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certainly while I was chairman noone ever suggested to 
me — 

0 27 But the fact is or is not — I shouldn't 
put it that way. Is it a fact that no trustee has 
ever been appointed who is not a member of the Jockey 
Club. 


A That's absolutely correct, in my belief. 

Q 28 Was that due in part to the moral com¬ 
mitment which you spoke about? 

A It is due to nothing else out the judge¬ 

ment of the trustees that this man is the best quali¬ 
fied man for the position. That is the only criteria 
that I know has ever been exercised and there is not 
a thing in the world — 

I don't believe I have ever heard any¬ 
body say that he must be a member of the Jockey Club 
or he can't be a trustee in the New York Racing Associ¬ 
ation. 


Q 29 
A 

0 30 
A 


But that has been the fact. 

All right, that's your interpretation. 
I'm not interpreting. 

I th.* k the facts speak for themselves. 
Are there any dealings of any substance 


25 
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relating to racing between the Jockey Club and the 
New Yo k Racing Association? 

A I would say no. So far as T know, there 

has never been a joint meeting between the Jockey Club 
and the members of the New York Racing Association. 

And they have never exercised any control over the New 
York Racing Association; that I can assure. 

Q 32 I am not talking about control; have they 

ever discussed mutual problems? 

A This I can not answer. There is no doubt 

in the world that people interested in given subjects, 
whether they are members of the Jockey Club or not, 
would norrally and naturally discuss the problems of 
New York racing. Anybody that is interested — and 
all of them are, they a» a dedicated lot of people and 
there are as many who are not trustees as there are 
trustees — are desperately interested in the affairs 
of the New York Racing Association. They are very 
jealous about their position in the racing world. 

They want it to be the best racing and they want to 
have the best race horses. They want to have the best 
racing in the world because that means the best actors 


25 


are going to put on the best show and that is going to 
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attract the best aucience. And the best audience will 
bet the meat money « nd that is good for New York State 
and that is our firit obligation. 

Q 33 I refer now specifically to the pony lead 

fee arrangements between the New York Racing Associa¬ 
tion and the Jockey Club or the Jockey Club Foundation. 
What is the Jockey Club Foundation? 

A You wj11 have to ask somebody that knows 

more about it than T do because I have been a member 
of the Jockey Club for a long tine and frankly, T 
can't t M you any answer to that question. It was 
formed long before T became a member. I don't know 
who put up the money and I don't know what they do 
with the money except I read in the reports that they 
have given beneficial aid to people who deserve it. 

0 34 Do the reports indicate that they have 

any other activities besides that, if you remember? 

A I don't have any — I have never been an 

officer of that institution and I don't know who the 
officers are, frankly. T have never been interested 
enough to ask. 

0 35 Then in your capacity as a member of the 
board of trustees of the New York Racing Association, 
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are you aware that the Racing Association pays — I 
don’t know whether it is part or all of those pony 
lead fees to the Jockey Club Foundation? 

A I wasn't aware of that. That may be 

ignorant, but by golly, I am frank to tell you it is 
something I have never bothered to find out about and 
don't ask about. I wasn't interested in it and I am 
not now. 

I would be happy to tell you and it is 
easily attained from someone more acquainted with the 
affairs of the Jockey Club than I am. 

0 36 Is it possible for you to give me an 
idea of the nature of the problems discussed at meetings 
of the board of trustees of the New York Racing Associ¬ 
ation? 

A I can give you the biggest one, if you 

want to hear; how we are going to pay back to 13 banks 
the $105 million we borrowed from them. That is the 
biggest problem and it is the one I am most concerned 
with because I am probably the one that did most — 
I.et's put it this way, I did a part of 
the negotiations with the 13 banks in order to per¬ 
suade them to let us have the money to do this job on 
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$1,000 capital. So I have been concerned bv that ever 
since and I am dangerously very concerned about our 
ability to repay that money. 

0 37 We have had some talk, mostly off the 
record, about this and I wonder if you know enough 
about it, whether you can put it on the record* this 
provision for $5 million worth of pari-mutuel receipts 
to collateralize or otherwise secure these loans or 
amortize them or pay interest on them. 

A I will give you the history of that. 

When we made this loan, this was an extraordinary 
thing for the banks to do and it was based upon two 
things, I think it was fair to say; one was a 25-year 
franchise. You realize that in the old days of the 
four associations, that New York State Racing Commis¬ 
sion had each year to assign a franchise or the dates 
for the four racetracks during the summer. They had 
very many fewer days of racing than we have now. 

So that was a franchise of 25 years which 
gave the banks some security that these franchises 
would not be taken away from us next year and given to 
somebody else, the legislature gave us a 25-year fran- 
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The second thing was having only $1,000 
capital and estimating our expenditures of something 
in the neighborhood of $100 million, the second thing 
was the credibility of the people. If there ever was 
a character loan made in this world, I believe this is 
one. And we borrowed at the outset some 40 to $50 mil¬ 
lion dollars or got the assurance that thev would give 
us the money to pay off the stockholders that we were 
going to buy the four associations from, under the law 
as passed by the state legislature. 

I 

So I would say that the negotiation 
for that loan involved this $5 million to this extent; 
that the Guaranty Trust Company at that time — now 
Morgan Guaranty — said, "We are the leading bank, we 
have to accumnulate these funds and pay off other 
banks and we want time in which to accomplish this 
feat and we want you to deposit with us in escrow, for 
the benefit of our other associated banks, the full 
sum of the amortization" which was at that time $5 mil¬ 
lion. "We want you to deposit that $5 million and 
leave it here until you have accummulated that much so 
that we can distribute the $5 million to the other 
banks." 
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I believe that is the history of the 

4 

$5 million. 



5 

0 38 And a provision was made whereby you 

6 

were permitted to take the first?5 million of para- 

7 

mutu el receipts for that purpose. 

8 

A At the beginning, Mr. Moss, I think we 

9 

had to accumulate that $5 million out of our own shares 

10 

\ 

of the pari-mutuel revenue. What if it was at that 

11 

time I forget, think it ran always about two-thirds 

12 

to the state and one-third to us. Say if it was five 

13 

percent to us, it was ten percent to the state. 

14 

So we had to accummulute that $5 million 

15 

out of our own share of that revenue. Of course New 

16 

York State has never paid any part of the expenses of 

17 

running the New York Racing Association. Their take 

18 

has been the cream o.' i the top and they get their money 

19 

without any subtraction, no cost, no expense, no pur¬ 

20 

chases, no nothing. It cones right out of our share 

'''' 21 

and we have to operate the company in such a manner 

22 

that we have left enough money to pay that $5 million. 

23 

And we had to accuramulate that in the 

24 

first 20 days, 30 days, 40 days of racing. And we had 

25 

to accummulate that money in an escrow fund for the 
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benefit of the bank*;. 

Tf there is anything T have left out, I 
wish yc would correct me because I believe that is 
the history of it. And I haven't looked at it for a 
number of years. T am sure I didn't expect this ques¬ 
tion. 

0 39 Do you race horses? 

* Tf T said yes to that question I think 

it would be a little extravagant. T try to race horses, 
T don't succeed and I haven't any horses at the time 
good enough to race in New York. I wish I did but I 

iO ! 

don't. 

0 40 Was there a period of time when you did? 

A Oh yes, from time to time I have had one 

or two horses racing in New York without much success, 
I'm sorry to say. 

Q 41 How long a stable did you maintain usu¬ 
ally, without regard to whether or not they raced in 
New York? 

A I'll tell you what I have at the moment? 

I race in Ireland — my wife races more in Ireland 
than we do here. At the moment I have four horses in 
training, two in Maryland with Henry Clark and two in 
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Maryland with Mike Smiddick, so I have none In New 
York. I hope to have some this year. I have one that 
I am very hopeful about and I am going to bring that 
one here if I can. 

Q 42 Have you had stalls in New York fre¬ 
quently assigned to your horses? 

A No, no, I haven't had any horses here 

recently so I haven't had any stalls recently. But my 
trainers always had. I could always rely upon them to 
have one or two stalls that I could borrow. My train¬ 
ers have been Max Hirsch and Smiddick and Henry Clark. 

I believe in the 20 years I have been 
racing — and Woody Stevens — I believe they are the 
only trainers I have had. 

Q 43 You left your stall problem to your 
trainers? 

A My trainers I don't think have ever had 

stall problems because they have been racing in New 
York long, long, long ahead of the New Yo,*k lacing 
Association. And Max Kirsch I guess has been here 
since — he is dead now but he has been in New York 
since the pari-mutuel law was passed in 1940, I 
imagine. Woody Stevens has been here for years and 
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years and so has Mike Pmiddick and so has Henry Clark. 

0 44 You would tell your trainer at the time 

that you needed or wanted a stall or two? 

A T left it entirely to him. I am not a 

horse trainer, I don’t attempt to tell ny trainer how 
to train the horse. It’s up to him when he brings the 
horse here and when not. All I say to him, "Take the 
horse where we have some hope of winning at least the 
third or second place." 

T am trying to buy the oats and I don't 
care where they race. I much prefer they race in New 
York because I can see them, but I would much prefer 
they raced where they could win. 

0 45 Did you occasionally, from time to time, 
discuss with your trainers the feasibility or desirabi¬ 
lity of bringing one of your horses or one or more of 
your horses to New York to race? 

A T have discussed it with them, what their 

plans were for the horse, yes Indeed. 

0 46 Were there some occasions when you agreed 
with them, or they told you that they wanted to brinq 
the horse to New York or that you wanted to bring the 
horse to New York? 
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A My trainers do train in New York and when 

they move out of Hew York they have to put the horses 
with trailer at another track. Obviously they can't 
go to Maryland, so the ordinary procedure in that case 
would be that my trainer would send my horse to another 
trainer in Maryland. 

That is what has happened right now with 
Henry Clark; he is in Maryland and not in New York, so 
my horses are with him in Maryland. 

Q 47 But I am referring to those occasions 

when yor or your trainer or both decide that you did 
have some horse that you were going to race in New 
York. 

A That's his decision, whether they had 

the quality to compete. 

0 48 But there was some occasions when that 

happened? 

A I don't ever remember one because he 

never asked me for my opinion. He just said, "I'm going 
to send this horse — he’s no account and I am going to 
send him some other place where he has a chance of 
winning." 


25 


Q 49 


Send him from where? 
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A If he were in New York, to send him to 

Pinlico; if he were in Pimlico, to send him to 
Charleston, West Virginia, 

0 50 I am talking about those occasions when 

you did have horses in New York, 

A I don't understand your question beyond 

that, I have tried to make it as explicit as I can. 
What are you getting at? 

MP. M^S: What I am trying to say is 
that there were some occasions when you did have 
horses that you and/or your trainer decided 
should be up in New York to race, 

A I just said a moment ago that I left 

that decision entirely to my trainer and when he told 
me f at he couldn't win with my horse in New York, I 
sent him to a race track where I could put him in a 
claiming race. I generally put him in a aale. 

0 51 But you were aware, were you not, that 
there were tines when some of your horses were going 
to be brought to New York to race? 

A I was aware, obviously, of where my 

horses were. 

0 52 Do you know of any occasion where your 
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trainer told you he wants to bring one of your horses 
to New York, or you were going to bring one of your 
horses to New York, where you were refused stall space 
for that horse? 

A No, my trainers generally had a stall 

before they asked the question. They had stall space 
assigned to them. 

0 53 Is the allocation of stalls ever a sub¬ 

ject for discussion meetings of the board of trus¬ 
tees of the New York Racing Association? 

A I don't think so. T have never dis¬ 

cussed the allocation when I was head of the associa¬ 
tion. 

T say to you and very frankly, I have 
never discussed the allocation of stalls so far as I 
remember with any of the people that were hired to run 
the association. That was their job, they have compe¬ 
tence and they handled that part of the business them- 
selves. 

0 54 Is there any general policy or set of 

rules to guide them with respect to giving stalls? 

A I would say that general rules are the 

conduct of the trainerj the rules of the Association 
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are that we don't want to let four-year-old maidens, | 
so we don't want horses that can't run. We want horses 
of quality, otherwise we are putting on a bum show and 
we won't attract the people to the show. 

Ho a man that had a good character, aood 
horses, he got stalls from the stall committee without 
any question. 

Q 55 You also had more stall applications 

than you have stalls? 

A At certain times during the year I would 

assume that was a correct statement. However, there 
were times when we needed more good horses than we had,. 
Horses of high quality are hard to come by. 

But by and large I think New York racing, 
for the very simple reason that a trainer, I would 
think, would be more happily situated in New York than 
in any other place in the country for this simple rea¬ 
son that he could move his family and children into 
the area of Belmont and Aqueduct, put his children in 
school and stay here the entire winter. We a*a now 
racinq this year 249 days. You remove the Sundays 
from those 249 days, it is pretty nearly a year of 
solid racing so that the trainer can bring his family 
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3 

here and buy a house and live comfortably with the 


4 

children settled in school, so he doesn't have to 





5 

yank thms out and move to Maryland or Delaware or 


6 

Chicago. 


7 

So I would think it would be the moot 


8 

attractive place in the world to race and if I were 


9 

a horse trains' I would endeavor to have stalls and 


10 

\ 

to have horses good enough to apply for stalls in Hew 


11 

York City. 


12 

Q 56 Are there any limitations on the number 

! 

13 

of stalls that are given to a trainer or owner? 


14 

A I think the limitation is largely a 


15 

question to be d itermined by the coemittse, of the num¬ 


16 

ber of good horses that the man is going to bring. 


17 

Q 57 What committee is that? 


18 

A I would think that would be the limita¬ 


19 

tion. We only have 2200 stalls at Belmont Park and 


20 

we have about 290 stalls, not including the holding 


^ 21 

bam, at Aqueduct. So that is all the horses we can 


22 

accosmodate. 


23 

How many applications we had last year 


24 

for that, I wovldn't blow. But that is a matter that 

1 

25 

is easily ascertainable. 
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0 58 Are you familiar with the Saratoga meet¬ 
ing of the Hew York Racing Association? 

A The Saratoga meeting, yes, I certainly 

am. ® 

0 59 Before you get to that, is one of the 
things that comes before the board of trustees of the 
New York Racing Association the fixing of stake pro¬ 
ves . 

Is there some discussion of that? 

THE WITNESS: Have we had discussions of 


grams? 

A 

0 60 

that? 


MR. MOSS: Yes. 

THE WITNESS: I am a little deaf in my 
right ear and I can't quite hear. 

Q 61 Do you have discussions of stake pro¬ 
grams when it is presented to you as a proposed stake 
program presented to you each year? 

A Yes. 

o 62 Do you know offhand what percentage of 
the purses paid go toward stake races? 

A I don't know that percentage offhand. 


Our total purse program I would think at the moment 
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would be about $23.5 million a year. And I would 
judge that $3 million of that would be stake races, 
but that's a complete guess. 

0 63 Do you have any knowledge of whether or 
not the proportion of money paid out for stake races 
at Saratoqa is higher than that paid at Aqueduct and 
Belmont? 

A I think — you say higher. Higher — 

Q 64 Percentage-wise. 

A In relation to the take it is much 

higher. I think the percentage of the take at Saratoga 
perhaps runs up to 70 to 90 percent. The total stake 
and overnights, all purse distributions at Saratoga 
would be, in my opinion, just a guess,somewhere in the 
neighborhood of 90 percent of the total. 

0 65 Does that mean that Saratoga must charge 
part of its expenses to monies received at Aqueduct and 
Belmont?, 

A I Wouldn't put it in just that way. I 

would just say that we run racing now nine months — 
it will be ten next year. But for those ten months we 
don't single out one month and say we are going to 
allocate this paying the expenses at Saratoga. It is 


I 
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3 

all lumped together, the cost of running the associa- 


4 

tion, the purses are distributed all together. It is 


5 

just a matter of any other corporation where you say 


6 

your earnings in Saratoga during the month of August 


7 

are not as big as they are at Aqueduct or at Belmont, 


8 

that's obvious. 


9 

0 66 Don't you have a sort of summary of each 


10 

meeting, how well a meeting does each meeting at 


11 

Aqueduct, each at Belmont, each at Saratoga? 


12 

A Yes, we have a report every day that 


13 

i 

gives us the exact amount of money taken in and the 

1 


14 

percentage going to the state and the percentage going 

I 


15 

to the association. 


16 

0 67 And at the close of each meeting do you 


17 

have a summary that says this is how we did at such and 


18 

such a meeting? 


19 

A Yes .sir. 


20 

0 68 Is the expense of conducting the Saratoga 


21 

meeting ever met by the handle or other inccene at 

|j 


22 

Saratoga? 


23 

A No .sir. 


24 

Q 69 It is always operated at a loss? 


25 

t 

A Yes .sir. 
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0 7G 


And the monev for that cones from the 


take at Belmont and Aqueduct, does it not? 

A It has to come from somewhere and the 
only two sources of revenue we have is Aqueduct and 
Belmont and Saratoga. 


Q 71 


You said before about the Saratoga meet¬ 


ing that everybody is there. I think that was the 
phrase you used. 

A I think I did. 


0 72 


Would you say that there is a substan¬ 


tially larger percentage as against all of the people 
racing there, all of the stalls alloted, a substan¬ 
tially larger percentage of Jockey Club and NYRA mem¬ 
bers or trustees racing at Saratoga than race at 
Belmont and Aqueduct? 

A I wouldn't say so, but what I am saying 

now, I have never stopped to figure that out, it is 
pure guess work, I wouldn't think there would be much 
difference* it would be about the same. 

When T said "everybody" T want to be 
sure you understand, people come from all over the 
United States. It is a Mecca where people come not 
because the racing is necessarily the best, although it 


X 
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is very good, but: because they see other people who 
are interested in racetracks and racetrack operation 
and in the conduct of racing in New York State. And 
they have all their meetings there, all their associa¬ 
tions come there during August to have their meetings 
and there are invariably presidents, vice-presidents, 
general managers, secretaries of all the other racing 
associations in the United States. 

0 73 And you have some horse sales during 
that time? 

A Yes, a week of horse sales and one of 

the best horse sales in the country. And a great many 
people come there for that reason, both to sell and to 
buy. 

0 74 Of the total purse award made ,at Saratoga, 
are the percentages of stake purses paid as against the 
total purses paid, areater than at Aqueduct and at 
Belmont? 

A I would think so, Mr. Moss, and for this 

reason? that the racing at Saratoga I believe — cer¬ 
tainly in my best judgement — is the finest quality 
raaing of any short meet in the world. And that is 
based largely because the enticement has to be greater 
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to bring these horses to Saratoga than it does in New 
York City or Baltimore or some other place. 

Q 75 Why? 

A Because it is more effort and picking up 

your family, moving them to Saratoga with your horses, 
racing for 24 days at Saratoga. It's a whale of a big 
expense to the people that come. Therefore they come 
only because they have good things to shoot for and 
they wouldn't come otherwise, I don't believe. 

Q 76 In other words, the Saratoga meeting 

gives them these things in order to induce them to 
come to Saratoga which they otherwise wouldn't do? 

A I think that's a correct statement and I 

think it is fair to say that until the law of the State 
of New York makes it obligatory to have 24 days of 
non-competitive racing at Saratoga each year, I think 
Saratoga would suffer. That is in the law. 

MR. MOSSi Off the record. 

(Discussion off the record.) 

0 77 Is it a fact, Mr. Hanes, that a good 

number of the members of the Jockey Club and the New 
York Racing Association own homes and property up near 


25 


Saratoga? 






568a 

Hanes 


37 


A Some do, some rent. 

I 

C 73 Would you say that that has something to 
do with the sort of show that is put on every year? 

A No, I would not say. I would put it in 

reverse? I would say they have homes up there because 
the racing is there. They don't race there because 
they have hones. 

0 70 you disconnect the racing and the type 
of racing v/ith the sort of social season they have up 
there during that meeting? 

That's a perfectly normal question to 
ask and a perfectly normal, honest answer is that the 
social season is as a result of the good racing in 
Saratoga. And that is the reason why the people go and 
pay the horrible prices that they do for one month*? 
rent you have to take it for the month — for 24 
days of racing. Those two things are inseparable. You 
have horses running, you have the owners there, they 
look for something to do and the obvious thing is to 
have dinner with your friends and the next thing you 
have parties and you have a good time. It's a wonder¬ 
ful place to go and it is a great place to relax and it 
is a great thing for the horses. 
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And greater atill is the absolute neces¬ 
sity of letting these two tracks here recuperate from 
the pounding and beating they take from training horses 
every morning and running horses every afternoon. You 
have to have a long time in-between races in order to 
keep those tracks in condition that they won't break 
down every horse on the racetrack. 

0 80 You don't think that if Belmont and 
Aqueduct alternate, that that wouldn't do the same 
thing? 

THE WITNESS» You mean to say if we 

didn't have to go to Saratoga? 

0 81 Wouldn't there be an off period between 
Aqueduct and Belmont, who don't run the same time in 
any event? 

A They never run at the same time. 

Q 82 Wouldn't the track get that rest? 

A Both tracks. You wouldn't have to have 

as many crews. We are plagued with the expenses of 
operating this big investment and to have three crews 
working at a short interval of time, we would have to 
have two crews working, if what you are talking about 


25 


now — 
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Tt'g about the only rest that those 
tracks qet. It isn't only the racing that natters but 
the fact that there are 2200 horses at Belmont Park 
that are pounding that track at 40 niles an hour or 
whatever their speed, and just tearinq it all to 
pieces. 

T rebuilt these tracks T got enqineers 
and rebuilt then and followed advice fron the outset. 
v/e didn't have safe tracks then like we have now. If 
you don't keep that cushion at a proper level and if 
you don't keep that space at a proper consistency 
without cups and holes, those horses runninq at that 
speed — at one time durinq their turninq the corner 
all their weiqht is on one foot and qoinq 40 niles an 
hour the pound per square inch of pressure upon those 
bones is so great that the slightest little pressure 
in that cup is so great, it will turn that horse's 
ankle and break a bone. Therefore the racetrack 
manager is plagued with the idea that he will be ac¬ 
cused of having an unsafe track if those tracks are 
not terribly we!l cared for. 

So it requires a lot of tine and a lot 
of effort and a lot of manpower to keep those tracks 
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in shape. 

0 33 Has there ever been any occasion during 
the course of your serving on the board of trustees 
during which stall allocation has been discussed? 

Yoxi nay have answered that, I'm not 

sure. 

A I don't know whether you asked it or not. 

I think you did ask me was the stall allocation a 
matter of concern to the trustees and I said that is 
a matter of concern to the management and not to the 
trustees. 

0 84 Have the trustees ever been presented 

with various racing programs, the condition books, and 
asked to pass upon then or give their comments on it? 

A So far as I remember, I don't think the 

condition book has ever been brought before the board 
of trustees. Obviously all trustees, like all horse 
people, receive the condition books as soon as they 
are issued. We have never seen one before it was 
issued, however. 

0 85 Has the same subject matter that eventu¬ 
ally found its way into the condition book, been dis¬ 
cussed at your meetings? 
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A No, T don't ever remember having heard a 

discussior; of the conditbn book before the trustees. 

0 Or of the nature of the races? 

A No. And the secretary, Mr. Trotter, I 

don't believe he has ever appeared before the board of 
trustees except asking for some appropriation for some 
improvement. He has never been before the board on the 
subject of the condition book. 

0 G7 What does he appear before the board of 

trustees on? 

A To my knowledge he never has been there 

but one time and that was when we were discussing the 
matter of the racetracks and the program for the en¬ 
suing year. The only time I ever remember he appeared 
was when he brought in the stakes program for its 
approval. And I don't believe that the trustees have 
ever made a change in his recommendations. 

0 88 How about Mr. O'Brien, does he get in on 

those discussions? 

A I don't think Pat O'Brien has ever been 

before the trustees on this subject. If he has, I 
wasn't there. Not that I remember. 

MR. mors * That's all I have for now. 

(Examination adjourned sine di^) 
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I, RHODA KAUFMAN, a Notary Public in and 
for said County and State, duly commissioned and 
qualified , and aithorized to administer oaths and 
to take and certify depositions, DO HEREBY CERTIFY 
that at the time and place aforesaid I was attended 
by counsel for the respective parties to the afore¬ 
mentioned cause, at which time and place the deposi¬ 
tion of JOHN WESLEY HANES was taken on behalf of the 
plaintiffs before me as such Notary Public. 

I FURTHER CERTIFY that to the best of 
my knotedge, information and belief said witness 
was of sound mind and lawful age, and, being by me 
first carefully examined and cautioned and duly 
sworn to testify the truth, the whole truth, and 
nothing but the truth, did thereupon testify as is 
shown in the foregoing transcript. 

I FURTHER CERTIFY that all was done and 
written in the presence of counsel for the respective 
parties aforesaid, the deposition of said witness 
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being given orally in the form of questions and 



4 

answers which were taken down stenographically by 



5 

me and thereafter reduced to typewriting under sy 



6 

supervision, the foregoing transcript, consisting 



— 

i 

of Forty-one (41) typewritten pages, being a true 



8 

and accurate transcript cf my stenographic notes so 



9 

taken. 
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I FURTHER CERTIFY that I an not of counsel 



11 

nor attorney for any of the parties to the eforemen- 



12 

tioned cause; that I am not employed by any of them 



13 

nor by their respective counsel; that I am not related 



14 

to any of them nor to their respective counsel either 



15 

by blood or marriage, and that I have no interest. 
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direct or indirect, actual or contingent, in the msttei 



17 

in controversy, nor in the event thereof. 
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IH WITNESS WHEREOF I have hereunto set my 
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hand and seal as such Notary Public at Mew York City, 
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in the County of New York, this 30th day of June, 



21 

1971. 
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RHODA KAUFMAN 
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24 

Notary Public,State of New York 
No. 31-204-9901 

My Commission expires 3/30/73 
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PLAINTIFF'S EXHIBIT 25 - STALL ASSIGNMENTS 


AQUEDUCT - BELMONT AND SARATOGA TRACKS 
STALL ASSIGNMENTS 



Trainers 

With: 


Member 

Non Member 


Owners 

Owners 

Aqueduct - Belmont 

1967 - 1969 

Only 

Only 

Stalls requested 

1,786 

13,120 

Stalls assigned 

1,567 
* * 

9,627 

Ratio of assigned to requested 

.88 

.73 

Saratoga 

1968 



Stalls requested 

250 

1,594 

Stalls assigned 

234 

931 

Ratio of assigned to requested 

.94 

.58 
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PLAINTIFF'S EXHIBIT 26 - SCHEDULE OF RATIO OF HORSES, 

ETC. 


AQUEDUCT - BELMONT TRACKS 

RATIO OF HORSES STARTING TO STALLS ASSIGNED 
AND RATIO OF STARTS TO STALLS ASSIGNED 

1967 - 1969 


Ratio 
Of Horses 
Starting 
to Stalls 

Trainers With Assigned 


Ratio Of 
Starts 
to Stalls 
Assigned 


Member owners only 


.53 (a) 


1.58 (a) 


Non member owners only 


.81 (b) 


2.97 (c) 


(a) Based on 100% - 71 member trainers 

(b) Based on 955 non member trainers for stalls 

assigned and on 250 non member trainers for 
average of horses starting. 

(c) Based on 955 non member trainers for stalls 

assigned and on 250 non member trainers for 
average starts. 








PLAINTIFF'S EXHIBIT 27 - SCHEDULE OF NUMBER OF HORSES 
STARTING AND NUMBER OF STARTS 

AQUEDUCT - BELMONT TRACKS 
NUMBER OF HORSES STARTING AND NUMBER OF STARTS 
AVERAGE PER TRAINER 



1967 - 1969 



Average 

• 


Of Horses 

Average 


Starting 

Number Of 


per 

Starts per 

Trainers With 

Trainer 

Trainer 

Member owners only 

12.62 (a) 

37.32 (a) 

Non member owners only 

7.75 (b) 

28.36 (c) 


(a) Based on 1007 o - 71 member trainers 

(b) Based on 250 non member trainers sampled. 

(c) Based on 250 non member trainers sampled. 











PLAINTIFF'S EXHIBIT 


Trainers With 
Member owners only 
Non member owners only 


28 - STALL ASSIGNMENTS 

AQUEDUCT - B ELMO At TRACKS 
STALL ASSIGNMENTS 
1967 - 1969 


Stalls Requested 
(Average per 
_ Trainer) 


Stalls 
Assigned 
(Average per 
Trainer) 


Ratio of 
Assigned 
to 

Requested 


26.92 (a) 


23.69 (a) 


.88 (a) 


13.06 (b) 


9.54 (b) 


•73 (b) 


(a) Bfred on 1001 - 71 member tralnars 

(b) Based on 1007. - 955 non member trainers 









DEFENDANTS' EXHIBIT E - 1972 HBPA PURSE STATISTICS 

HORSEMEN S BENEVOLENT AND PROTECTIVE ASSOCIATION 
RACING STATISTICS — 1»T2 


OuvHWMl 
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20 U.S. Race Tracks Having the Highest 
Percentage of Total Monies Paid to 
Horsemen Allocated to Stake Races 
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20 U.S. Race Tracks Having the 
Highest Percentage of Total Purses 
Paid Allocated to Stake Races 
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^ 202 i'( Pmmil Smirf <*( Pa^ffi 


LUT* APPP.t l.AT9. PPIMlP.Pft WC. 


US COURT OF APPEALS SECOND CIRCUIT 


KARLINSKY, et al. 


Plaintiff-Appellants, 


apatnat 


Index No. 


Affidavit of Pereonol Srrutre 


NEW YORK RACING ASS., et al, 

Defendants-Appellees. 


STATE OF NEW YORK. COUNTY OF NEW YORK l#i . 

I, Victor Ortega. d.l, 

it,,.., mi .... ,*«, i, .« , ,M, U «. i, .... I, M 

1027 Avenue St. John, Bronx, New York 

That 0 * the 20th day of December /P74 (U 80 Pine Street, New York 

decent eerved the aaneaed /}J2Jx/ i V/v / 




Cahill, Gordon, Sonnett, Reindel & Ohe. Esqs. 

we malt* rim , l. . *" thit de live tiny a true copy thereat l0 ,<uJ individual 

paternally,.Deponent knev, the pete an ,e eerved to be the pet,on mentioned md deicnbrd m ,a,d 
papers at the Attorney(s) herein, 


Sv>om to before me, 

day of December jp 74 

/? * . ^ 1 


(AALuS 


rj - 


Uu.U-.i-.f. 


VICTOR ORTEGA 


°* eZ. *e» a f> 3 n h. 




7 










